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VIII.  CIRCUMSTANTIAL  EVIDENCE. 

§  732.  Much  embarrassment  has  arisen  from  the  position  ad¬ 
vanced  speculatively  by  two  eminent  text  writers,  e  that  “  in 
order  to  justify  the  inference  of  legal  guilt  from  circumstantial 
evidence,  the  existence  of  the  inculpatory  facts  must  be  abso¬ 
lutely  incompatible  with  the  innocence  of  the  accused,  and  inca- 
pable  of  explanation  upon  any  other  reasonable  hypothesis  than 
that  of  his  guilt.”  Judges,  on  hearing  these  expressions,  have 
been  apt,  in  the  hurry  of  a  trial,  to  accept  and  apply  them  ;  and 
hence  have  sprung  up  a  series  of  dicta  to  the  effect  that  circum¬ 
stantial  evidence  is  to  be  viewed  with  distrust,  and  that  to  justify 
a  conviction  on  circumstantial  evidence  it  is  necessary  to  exclude 
every  possible  hypothesis  of  innocence./  It  may  relieve  some 
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e  Wills  on  Circum.  Ev.  p.  149  ;  to 
the  same  effect,  Starkie  on  Ev.  p.  838. 

f  See  3  Green.  Ev.  §  137;  citing 
Hodge’s  case,  2  Lew.  Cr.  Ca.  227  ;  and 
Algheri  v.  State,  25  Missis.  584;  Mickle 
v.  State,  27  Alab.  20.  In  answering 
these  questions  Judge  Story  says  :  “  It 
is  probable  that  in  some  few  instances, 
though  they  have  been  rare,  innocent 
persons  have  been  convicted,  upon  cir¬ 
cumstantial  evidence,  of  offences  which 
they  never  committed.  The  same 
thing  has  probably  sometimes,  though 
perhaps  not  more  rarely,  occurred, 
where  the  proofs  have  been  positive 
and  direct  from  witnesses,  who  have 
deliberately  sworn  falsely  to  the  facts 
constituting  the  guilt  of  the  party  ac¬ 
cused.  But  to  what  just  conclusion 
does  this  tend?  Admitting  the  truth 
of  such  cases,  are  we,  then,  to  abandon 
all  confidence  in  circumstantial  evi¬ 
dence,  and  in  the  testimony  of  wit¬ 
nesses  ?  Are  we  to  declare  that  no 
human  testimony  to  circumstances  or 
to  facts  is  worthy  of  belief,  or  can  fur¬ 
nish  a  just  foundation  for  conviction  ? 
That  would  be  to  subvert  the  whole 
foundations  of  the  administration  of 
public  justice.  If,  on  the  other  hand, 


such  cases  are  addressed  as  a  mere  ad¬ 
monition  to  the  judgment  of  the  jury, 
requiring  caution  on  their  part  in 
weighing  evidence,  in  order  to  guard 
them  against  the  impulses  of  sudden 
conclusions  and  slight  suspicions,  there 
is  certainly  nothing  objectionable  in 
the  course,  although,  under  the  solemn 
^circumstances  of  the  present  case,  it 
seems  hardly  necessary  to  enforce  an 
appeal,  the  importance  of  which  is  so 
deeply  felt  by  all  who  sit  on  this  trial.” 
U.  S.  v.  Gibert  et  al.  2  Sumner’s  U.  S. 

R.  27  ;  see  Mickle  v.  State,  27  Ala.  20; 
Moore  v.  State,  2  Ohio  St.  Rep.  (N. 

S. )  500. 

To  the  same  effect  is  the  language 

O  O 

of  Chief  Justice  Whitman,  of  Maine. 
“  Circumstantial  evidence,”  he  said, 
“  is  often  stronger  and  more  satisfac- 
tory  than  direct,  because  it  is  not  lia¬ 
ble  to  delusion  or  fraud.  It  was  not 
strange,”  he  said,  “that  in  the  vast 
number  of  persons  who  had  suffered 
the  penalties  of  the  law,  some  should 
have  suffered  wrongfully.”  People  v. 
Thorne,  6  Law  Reporter,  54. 

“  The  eye  of  Omniscience,”  said 
Mr.  Justice  Park,  a  most  wise  and  ex¬ 
perienced  crown  judge,  “  can  alone  see 
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difficulty,  in  meeting  such  points  as  these,  to  keep  in  mind,  in 
addition  to  the  remarks  made  in  the  sections  immediately  pre¬ 
ceding,  the  following  propositions  :  — 


the  truth  in  all  cases  ;  circumstantial 
evidence  is  there  out  of  the  question ; 
but  clothed  as  we  are  with  the  infirmi¬ 
ties  of  human  nature,  how  are  we  to 
get  at  the  truth  without  a  concatena¬ 
tion  of  circumstances  ?  Thouo-h  in 

O 

human  judicature,  imperfect  as  it  must 
necessarily  be,  it  sometimes  happens, 
perhaps  in  the  course  of  one  hundred 
years,  that  in  a  few  solitary  instances, 
owing  to  the  minute  and  curious  cir¬ 
cumstances  which  sometimes  envelop 
human  transactions,  error  has  been 
committed  from  a  reliance  on  circum¬ 
stantial  evidence;  yet  this  species  of 
evidence,  in  the  opinion  of  those  who 
are  most  conversant  with  the  adminis¬ 
tration  of  justice,  and  most  skilled  in 
judicial  proceedings,  is  much  more 
satisfactory  than  the  testimony  of  a 
single  individual  who  swears  that  he 
has  seen  a  fact  committed.”  Wills  on 
Cir.  Ev.  188. 

“  Circumstantial  evidence,”  said 
Gibson,  C.  J.,  in  a  capital  case,  in  his 
charge  to  the  jury,  “is  in  the  abstract 
nearly,  though  perhaps  not  altogether, 
as  strong  as  positive  evidence  ;  in  the 
concrete  it  may  be  infinitely  stronger. 
A  fact  positively  sworn  to  by  a  single 
eye-witness  of  unblemished  character 
is  not  so  satisfactorily  proved,  as  a  fact 
which  is  the  necessary  consequence  of 
a  chain  of  other  facts  sworn  to  by 
many  witnesses  of  doubtful  credibility. 
Indeed,  I  scarcely  know  whether  there 
is  any  such  thing  as  evidence  purely 
positive.  You  see  a  man  discharge  a 
gun  at  another ;  you  see  the  flash,  you 
hear  the  report,  you  see  the  person 
fall  a  lifeless  corpse,  and  you  infer 
from  all  these  circumstances  that  there 
was  a  ball  discharged  from  the  gun, 
which  entered  his  body  and  caused  his 
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death,  because  such  is  the  usual  and 
natural  cause  of  such  an  effect.  But 
you  did  not  see  the  ball  leave  the  gun, 
pass  through  the  air,  and  enter  the 
body  of  the  slain  ;  and  your  testimony 
to  the  fact  of  killing  is  thereby  only 
inferential  —  in  other  words,  circum¬ 
stantial.  It  is  possible  that  no  ball  was 
in  the  gun,  and  we  infer  that  there  I 
was,  only  because  we  cannot  account 
for  the  death  on  any  other  supposition. 

In  cases  of  death  from  the  concussion 
of  the  brain,  strong  doubts  have  been 
raised  by  physicians,  founded  on  ap¬ 
pearances  verified  by  post-mortem  ex¬ 
aminations,  whether  an  accommodat¬ 
ing  apoplexy  had  not  stepped  in  at  the  ! 
nick  of  time  to  prevent  the  prisoner 
from  killing  him,  after  the  skull  had 
been  broken  into  pieces.  I  remember 
to  have  heard  it  doubted  in  this  court¬ 
room,  whether  the  death  of  a  man, 
whose  brains  oozed  through  a  hole  in 
his  skull,  was  caused  by  the  wound 
or  a  misapplication"  of  the  dressing.” 

A  remarkable  illustration  of  this  will 
be  found  in  Mitchum  v.  State,  11  Geo. 
615.  “To  some  extent,  however,  the 
proof  of  the  cause  which  produced  the 
death,  rested  on  circumstantial  evi¬ 
dence. 

“  The  only  difference  between  posi¬ 
tive  and  circumstantial  evidence  is, 
that  the  former  is  more  immediate  and 
has  fewer  links  in  the  chain  of  connec¬ 
tion  between  the  premises  and  conclu¬ 
sion  ;  but  there  may  be  perjury  in 
both.  A  man  may  as  well  swrear 
falsely  to  an  absolute  knowledge  of  a 
fact,  as  to  a  number  of  facts  from 
which,  if  true,  the  fact  on  which  the 
question  of  innocence  or  guilt  depends 
must  inevitably  follow.  No  human 
testimony  is  superior  to  doubt.  The 
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There  is  no  evidence  whatever ,  that  is  not  circumstantial ; 
and  hence  the  cautions  given ,  if  applicable  at  all ,  are  applicable  to 
evidence  in  a  mass. 


machinery  of  criminal  justice,  like 
every  other  production  of  man,  is  nec¬ 
essarily  imperfect;  but  you  are  not 
therefore  to  stop  its  wheels.  Because 
men  have  been  scalded  to  death  or 
torn  to  pieces  by  the  bursting  of  boil¬ 
ers,  or  mangled  by  wheels  on  a  rail¬ 
road,  you  are  not  to  lay  aside  the 
steam-engine.  Innocent  men  have 
doubtless  been  convicted  and  executed 
on  circumstantial  evidence  ;  but  inno¬ 
cent  men  have  sometimes  been  con¬ 
victed  and  executed  on  what  is  called 
positive  proof.  What  then  ?  Such 
convictions  are  accidents  which  must 
be  encountered  ;  and  the  innocent  vic¬ 
tims  of  them  have  perished  for  the 
common  good,  as  much  as  soldiers  who 
have  perished  in  battle.  All  evidence 
is  more  or  less  circumstantial,  the  dif¬ 
ference  being  only  in  the  degree ;  and 
it  is  sufficient  for  the  purpose  when  it 
excludes  disbelief  —  that  is,  actual  and 
not  technical  disbelief ;  for  he  who  is 
to  pass  on  the  question  is  not  at  liberty 
to  disbelieve  as  a  juror  while  he  be¬ 
lieves  as  a  man.”  See  comments  on 
this  expression  by  Dillon,  J.  20  Iowa, 
90.  “  It  is  enough  that  his  conscience 

is  clear.  Certain  cases  of  circumstan¬ 
tial  proofs  to  be  found  in  the  books,  in 
which  innocent  persons  were  convicted, 
have  been  pressed  on  your  attention. 
These,  however,  are  few  in  number, 


hundreds  of  years,  in  a  country  whose 
criminal  code  made  a  great  variety  of 
offences  capital.  The  wonder  is  that 
there  have  not  been  more.  They  are 
constantly  resorted  to  in  capital  trials 
to  frighten  juries  into  a  belief  that 
there  should  be  no  conviction  on  mere¬ 
ly  circumstantial  evidence.  But  the 
law  exacts  a  conviction  wherever  there 
is  legal  evidence  to  show  the  prisoner’s 


guilt  beyond  a  reasonable  doubt ;  and 
circumstantial  evidence  is  legal  evi- 
dence.  If  the  evidence  in  this  case 
convinces  you  that  the  prisoner  killed 
her  child,  although  there  has  been  no 
eye-witness  of  the  fact,  you  are  bound 
to  find  her  guilty.”  Com.  v.  Harman, 
4  Barr,  269.  See,  also,  M’Cann  v. 
State,  13  Sm.  &  Mar.  471 ;  and  see 
the  judicious  remarks  of  Shaw,  C.  J., 
in  Com.  v.  Webster,  5  Cush.  335; 
Bemis’s  Webster  case,  462-4. 

“  The  first  observation  arising  upon 
this  theory,”  says  Mr.  J.  F.  Stephen, 
Crim.  Law,  p.  266,  “  is  that  in  prac¬ 
tice  no  line  can  be  drawn  between 
the  principal  fact  and  subsidiary  facts. 
Crimes  are  transactions  of  which  it  is 
impossible  to  mark  the  limit  with  pre¬ 
cision.  As  I  have  already  observed, 
they  may  be  spread  over  considerable 
periods  of  time,  and  comprehend  nu¬ 
merous  distinct  occurrences.  These 
separate  occurrences  taken  together, 
and  combined  with  the  intention, 
which  gives  them  unity,  form  the 
crime,  and  that  name  cannot  proper¬ 
ly  be  ascribed  to  any  one  of  the  oc¬ 
currences.  The  murder  of  Cook  by 
Palmer  included  every  act  that  Palmer 
did  in  execution  of  his  design  to  kill 
Cook,  and  included,  also,  the  inten¬ 
tion  itself.  Proof  of  any  one  of  these 
acts  was  not  proof  of  a  subsidiary  fact, 
but  proof  of  part  of  the  crime  itself, 
just  as  the  production  of  a  particular 
bone  is  proof  of  a  part  of  the  whole 
skeleton.  It  is  no  doubt  true  that  if 
it  had  been  shown  that  Palmer  did 
give  Cook  poison,  and  did  thereby 
kill  him,  it  would  have  been  sufficient 
evidence  that  he  had  murdered  him 
though  nothing  else  had  been  proved  ; 
but  the  other  acts  were,  nevertheless, 
as  it  happened,  parts  of  the  transac- 
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In  order  to  illustrate  this,  let  us  take  the  case  of  a  homicide  by 
shooting  purporting  to  be  watched  in  all  its  details  by  an  eye- 


tion,  though  they  might  have  been 
absent  without  changing  its  character. 
A  book  in  one  volume  is  as  much  a 
book  as  if  it  filled  twenty  volumes, 
but  no  one  would  say  that  the  twen¬ 
tieth  volume  was  circumstantial  evi¬ 
dence  of  the  book.  It  is  a  part  of  the 
book  itself  —  book  being  the  general 
name  which  includes  all  the  twenty 
volumes. 

“  It  is  impossible  to  say  specifically 

of  any  crime  which  is  the  principal 

fact.  In  murder,  is  the  principal  fact 

the  conception  of  malice  in  the  mind, 

or  the  infliction  of  bodily  injury,  or 

the  death  in  consequence  ?  Unless 

all  these  take  place  there  is  no  murder. 

These  facts  may  occur  at  times  and 

places  remote  from  each  other.  Are 

there  three  principal  facts  ?  Treason, 

by  compassing  the  king’s  death,  is  a 

purely  mental  crime.  The  overt  act 

is  not  the  crime,  but  only  statutory 

evidence  of  it.  Can  there  be  no  such 

thino-  as  direct  evidence  in  cases  of 
© 

treason  ?  Many  crimes  are  shared  by 
a  number  of  persons  —  some  cannot 
be  said  to  be  committed  at  any  precise 
moment.  What  is  the  principal  fact 
in  conspiracy  —  an  offence  which  may 
have  to  be  collected,  as  in  O’Connell’s 
case,  or  in  the  case  of  the  Directors  of 
the  British  Bank,  from  a  long  series  of 
events  ?  Cases  may  be  put  of  offences 
committed  piece-meal,  in  which  all 
the  different  items  of  conduct,  which 
together  make  up  the  crime,  might  be 
separately  proved  without  any  such 
special  prominence  attaching  to  any 
one  as  is  contemplated  by  the  division 
of  acts  into  principal  and  subordinate. 
A  man  conceives  malice  against  an- 
other.  He  procures  materials,  and 
constructs  with  them  an  infernal 
machine  for  the  purpose  of  killing 
him  ;  he  puts  an  address  upon  it,  and 
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sends  it  by  the  carrier  to  his  house. 
It  is  taken  in,  and  stands  unopened 
till  the  person  to  be  murdered  returns. 
He  opens  it  and  is  killed  by  the  explo¬ 
sion.  Which  of  these  facts  are  prin¬ 
cipal,  and  which  subordinate  ?  The 
man  may  not  have  finally  determined 
on  sending  the  machine  until  he  actu- 
ally  did  send  it,  and  the  decisive  and 
critical  act  may  have  been  the  deliv¬ 
ering  it  into  the  hands  of  a  carrier  ; 
yet  it  would  sound  very  strange  to  say 
that  the  carrier’s  evidence  that  he  had 
received  from  the  prisoner  a  certain 
parcel,  was  direct ;  and  all  the  other 
evidence  in  the  case  circumstantial. 

“If  it  is  said  that  in  such  a  case 
all  the  evidence  is  direct,  because  it 
all  goes  to  establish  the  fact,  that 
the  alleged  transaction  took  place  by 
proving  some  detached  part  of  it,  cir¬ 
cumstantial  evidence  will  be  reduced 
to  a  very  narrow  compass,  and  the  dis¬ 
tinction  becomes  insignificant.  The 
rule  confining  evidence  to  the  matter 
in  issue  would  almost  entirely  exclude 
circumstantial  evidence  so  understood. 
.  .  .  .  By  virtue  of  that  rule, 

the  evidence  given  at  a  criminal  trial 
is  almost  invariably  directed  to  prove 
something  which  is  suggested  to  be 
either  motive ;  or  an  act  of  prepa¬ 
ration  for  the  design  ;  or  something 
done  in  carrying  it  into  execution  ;  or 
subsequent  conduct  having  reference 
to  and  being  caused  bv  it,  —  all  of 
which  form  parts  of  the  criminal  trans¬ 
action  ;  and  it  is  hard  to  put  a  case  in 
which  a  conviction  could  be  obtained 
without  such  evidence.  All  the  evi¬ 
dence,  certainly  all  the  important 
part  of  the  evidence,  given  against 
Palmer,  Smethurst,  and  Donellan 

mio-ht  be  classed  under  the  one  or 
© 

other  of  these  heads  ;  yet  these  are 
just  the  sort  of  cases  which  would  be 
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witness ;  the  simplest  case  that  can  be  obtained,  and  the  one  in 
which  “  direct  ’’  testimony,  as  it  is  called,  is  likely  to  be  as  effec- 


selected  as  illustrations  of  circumstan¬ 
tial  evidence. 

“  The  distinction  which  writers  on 
circumstantial  evidence  have  in  their 
minds  is,  in  fact,  a  double  distinction. 
In  some  crimes  the  whole  transaction 
is  continuous,  in  others  it  is  discon¬ 
tinuous  ;  and  of  course  where  it  is 
discontinuous,  the  different  items  of 
evidence  are  proportionably  numer¬ 
ous,  and  require  a  greater  degree  of 
inference  and  combination,  than  where 
all  the  facts  lie  together  in  one  group. 
The  indiscriminate  application  of  the 
phrase  ‘  circumstantial  evidence  ’  to 
cases  of  discontinuous  crimes,  and  to 
the  cases  in  which  the  evidence  of  the 
transaction,  continuous  or  not,  is  in¬ 
complete,  conceals  the  distinction  be¬ 
tween  continuous  and  discontinuous 
crimes,  which  is  not  without  impor¬ 
tance,  and  slurs  over  the  fact  that  ju¬ 
ries  may  have  to  act  on  incomplete 
evidence. 

“  Even,  however,  if  the  term  were 

confined  to  the  case  of  continuous 

crimes  proved  without  the  evidence 

of  eye-witnesses  to  those  parts  of  the 

crime  which  are  essential  to  its  Wal 

© 

definition,  it  is  open  to  serious  objec¬ 
tions.  It  is  not  correct  to  speak  of 
any  visible  occurrences  as  constitut¬ 
ing  crimes,  either  by  themselves  or 
collectively.  A  mental  element  is  a 
necessary  part  of  every  crime.  Mal¬ 
ice,  either  in  its  general  shape,  or  in 
some  specific  shape,  must  be  combined 
with  external  bodily  motions,  in  order 
to  make  them  criminal,  and  the  exist¬ 
ence  of  the  states  of  mind  has  always 
to  be  inferred  from  circumstances. 
In  this  sense  all  evidence  whatever  is 
circumstantial,  and  no  room  is  left  for 
the  distinction.  This  is  not  a  mere 
verbal  objection . 

“  Waiving  all  objections  to  the  use 


of  the  term,”  so  this  vigorous  writer 
says  at  another  point,  “  and  assuming 
that  there  is  a  real  distinction  between 
circumstantial  and  direct  evidence,  is 
there  any  important  difference  cor¬ 
responding  to  the  distinction  ?  There 
is  no  sort  of  difference  between  the 
corjencv  of  the  different  kinds  of  ev- 
idence,  whether  the  comparison  is 
made  between  weak  cases  or  strong 
ones. 

“  Compare  two  strong  cases.  How 
is  it  possible  to  say  whether  the  evi¬ 
dence  of  several  credible  witnesses, 
who  say  they  saw  a  man  put  his  hand 
into  another  man’s  pocket  and  take 
out  his  purse  and  run  away,  is  stronger 
or  weaker  than  that  of  the  same  num¬ 
ber  of  equally  respectable  witnesses 
who  prove  that  the  purse  was  taken, 
and  that  immediately  afterwards  the 
prisoner  was  seen  running  away,  and 
on  being  stopped  was  found  to  have  the 
purse  in  a  secret  pocket,  no  explana¬ 
tion  beino-  (riven.  Or  take  two  weak 
©  © 

cases.  A  man  swears  that  he  was 
robbed  on  a  dark  nigrht,  and  that  the 
prisoner  is  the  man  who  robbed  him. 
The  light  by  which  he  saw  him  was 
the  reflection  of  a  furnace  a  long  way 
off,  which  would  cast  a  light  at  once 
strong  and  unsteadv,  and  the  robber 
was  exposed  to  it  only  for  a  moment. 

“  A  sack  is  stolen,  and  is  found  three 
months  afterwards,  apparently  con¬ 
cealed,  in  the  house  of  a  marine  store- 
dealer.  He  savs  something  on  the 
subject  which  may  be,  and  probably 
is,  a  lie.  Other  people  had  access  to 
the  place  where  the  sack  was  found. 
Which  of  these  cases  is  the  stronger 
of  the  two  ?  Their  relative  strength 
cannot  be  shown  to  depend  in  any  way 
on  the  properties  of  either  direct  or 
circumstantial  evidence  as  such.” 
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tive  as  any  that  can  be  assumed.  And  in  order  that  this  testi¬ 
mony  may  be  strictly  direct,  let  us  suppose  that  it  is  given  us  by 
a  witness  who  comes  forward  known  to  us  by  the  single  fact 
that  he  claims  to  have  been  a  personal  observer  of  the  facts 
he  narrates.  Now  in  order  to  obtain  a  conviction  on  the  tes¬ 
timony  of  such  a  witness,  the  following  conditions  are  necessary. 

§  733.  First,  must  it  appear  that  the  deceased  died  from  the 
shot.  “  I  saw  the  gun  aimed  :  I  heard  the  report :  I  saw  the 
man  fall ;  I  saw  the  wound.”  But  what  are  these,  as  Chief  Jus¬ 
tice  Gibson,  in  a  remarkable  opinion  quoted  below,  but  circum¬ 
stances  from  which  you  infer  a  certain  result.  The  fatal  shot 
may  have  been  fired  by  some  assassin  lurking  in  the  neighbor¬ 
hood,  who  thus  took  advantage  of  the  peculiar  attitude  of  the 
defendant,  who  was  experimenting  on  an  unloaded  gun.  The 
deceased  may  have  expired  from  fright,  as  has  been  sometimes 
known  to  be  the  case  in  executions,  before  he  was  struck  bv  the 
fatal  shot.  He  may  have  been  in  only  a  trance,  and  was  killed 
really  by  the  surgeon  who  probed  the  wound.  Among  cases  of 
violent  deaths,  perhaps,  only  one  in  ten  thousand  may  have 
been  thus  caused.  But  if  it  is  one  to  ten  thousand  that  the 
death  may  be  traced  to  such  a  cause,  then  there  is  a  possible 
though  improbable  hypothesis  inconsistent  with  the  defendant’s 
guilt,  g 

§  734.  But  another  step  is  necessary  to  produce  a  conviction 
on  direct  positive  testimony,  viewing  it  thus  in  its  present  shape. 
It  is  necessary  to  prove  not  only  that  the  deceased  died  from  vio¬ 
lence  from  the  hand  of  a  person  having  a  specific  appearance,  but 
that  the  defendant  at  the  bar  is  the  person  by  whom  the  death  of 
the  deceased  was  caused.  But  here  comes  another  question  of 
inference.  Is  the  prisoner  at  the  bar  identical  with  the  person 
by  whom  the  shot  was  fired  ?  Supposing  that  the  day  was  clear, 
and  the  witness  near  at  hand  ;  supposing  that  the  witness  was 
dispassionate,  collected,  observant,  and  unbiased,  —  points  which 
will  be  hereafter  discussed,  —  are  men  so  uniformly  distinctly 
individuated  that  one  can  under  no  circumstances  be  mistaken  for 
another?  In  January,  1873,  a  German  clergyman,  Dr.  Hessel, 
arrived  in  England,  on  his  way  to  South  America,  as  chaplain  to 
a  ship  called  The  Wangerland.  The  vessel  had  hardly  touched 
the  dock  before  he  was  arrested  by  the  police  as  the  murderer  of 
(g)  See  Campbell  v.  State,  23  Ala.  44  ;  Mitchum  v.  State,  11  Ga.  615. 
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a  woman  named  Harriet  Buswell.  He  was  sworn  to  by  several 
witnesses  as  the  person  by  whom  the  murder  in  question  was 
committed ;  and  it  was  not  until  some  weeks  of  confinement  at 
hard  labor,  that  it  was  made  plain  that  he  was  thousands  of  miles 
away  at  the  time  of  the  homicide.  The  official  station  of  the 
accused,  backed  as  he  was  by  a  powerful  foreign  state,  soon  made 
his  imprisonment  the  subject  of  inquiry;  and  it  was  declared  by 
the  u  Times,”  in  response  to  the  general  opinion  of  the  community, 
that  nothing  more  scandalous  had  ever  been  brought  before  the 
public.  But  a  slight  investigation  showed  that  arrests  equally 
scandalous  had  previously  occurred ;  and  a  little  reflection  must 
convince  us  that  they  are  incidental  to  an  administration  of  penal 
justice,  which  at  the  best  can  only  appeal  to  a  high  probability 
for  convictions.  Men’s  faces  and  figures,  like  their  handwritings, 
may  sometimes  be  so  similar  that  the  keenest  observer  is  baffled 
when  seeking  to  discover  the  difference,  h  The  witness  is  asked 
how  he  knows  that  the  prisoner  at  the  bar  is  the  person  who 
fired  the  fatal  shot ;  and  his  answer  is,  44  I  infer  it  from  a  similarity 
of  eyes,  of  hair,  of  height,  of  manner,  of  expression,  of  dress.” 
Human  identity,  therefore,  is  an  inference  drawn  from  a  series 
of  facts,  some  of  them  veiled  it  may  be  by  disguise,  and  all  of 
them  more  or  less  varied  by  circumstances.  In  addition,  there¬ 
fore,  to  the  inference  drawn  as  to  the  connection  of  the  shot  and 
the  death,  we  have  another  inference  to  scan  as  to  the  identity  of 
the  shooter  with  the  prisoner  at  the  bar. 

§  T35.  But  to  justify  a  conviction  a  step  further  must  be  taken. 
One  who  performs  a  guilty  act  under  compulsion  is  not  amenable 
to  punishment.  It  is  necessary,  therefore,  to  distinguish  the  case 
before  us  from  that  of  a  public  execution,  or  that  of  a  man 
pressed  to  the  wall  by  an  assailant.  u  The  prisoner, ”  says  the 
witness,  44  shot  the  deceased  without  necessity,  and  without  com¬ 
pulsion.”  But  how  do  you  know  this  ?  Can  a  conclusion  as  to 
such  an  issue  be  reached  except  by  inference  ?  And  yet,  does  not 
such  an  issue  arise,  explicitly  or  implicitly,  in  every  criminal 
trial?  We  have,  therefore,  another  inference  to  add  to  those 
already  enumerated :  an  inference  drawn  only  from  circum¬ 
stances. 

§  736.  Then  comes  another  step  :  was  the  defendant  responsi¬ 
ble  ?  It  is  true  that  the  law  presumes  sanity  from  every  rational 

(A)  See  on  this  point  2  Wh.  &  St.  Med.  Jur.  §  289,  1218. 
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act.  But  was  the  homicide  in  question  a  rational  act  ?  Are  there 
not  some  homicides,  —  e.  g.  a  wife  and  mother,  in  her  own  home 
of  comfort,  killing  her  new-born  child,  —  which  on  their  face  are 
insane  acts ;  and  is  there  any  one  who  would  question  Judge 
Story’s  humane  declaration  that  in  such  a  case  we  must  infer  in¬ 
sanity  ?  In  other  words,  in  certain  acts,  rationally  done,  we  in¬ 
fer  sanity ;  in  other  acts,  insanity  ;  but  it  is  inference  in  either 
case.  Of  course  when  we  invoke  the  prisoner’s  past  history, 
and  collect  facts  from  which  to  draw  our  conclusions,  then  the 
evidence  must  on  all  sides  be  admitted  to  be  what  is  called 
“  circumstantial.”  But  even  as  to  the  conclusion  of  the  eye¬ 
witness  of  the  homicide,  and  as  to  the  conclusion  we  draw  from 
his  conclusions,  the  testimony  must  also  be  circumstantial.  It  is 
an  inference  drawn  from  circumstances,  —  from  a  narrow  range 
of  circumstances,  but  from  circumstances  still.  Here,  then,  is  a 
fourth  inference  to  be  made,  and  a  fourth  possibility  of  innocence 
to  be  set  aside,  before  we  can  convict  upon  what  is  called  direct 
testimony. 

§  737.  Yet  there  is  another  constituent  of  guilt  to  be  made 
out  ;  and  this  a  constituent  which  all  parties  agree  that  the 
prosecution  must  make  out,  —  the  constituent  of  intent.  Intent 
is  averred  or  implied  in  all  indictments ;  intent  must  be  proved 
or  presumed  as  an  antecedent  to  all  convictions.  Yet,  what  eye¬ 
witness  can  prove  intent  ?  It  may  be  said  that  intent  is  to  be 
presumed  from  an  intelligent  act,  and  so  it  is  ;  but  so  far  as 
concerns  the  question  before  us,  this  is  a  petitio  principi,  be¬ 
cause  if  you  ask  the  witness  how  he  knows  the  act  was  intelli¬ 
gent,  or  if  you  ask  yourself  why  you  infer  it  was  intelligent  from 
what  the  witness  says,  the  answer  is,  circumstances.  Add  to  the 
shooting  certain  circumstances,  —  e.  g.  a  furtive  or  an  angry 
approach,  a  careful  aim,  an  accurate  use  of  the  weapon,  a  threat, 
a  subsequent  attempt  at  flight,  —  and  you  make  out  the  homi¬ 
cidal  intent.  Strip  the  killing  of  such  circumstances,  assume  a 
weapon  lifted  on  the  spot  without  aim,  an  approach  purely  for¬ 
tuitous  or  friendly,  a  manner  at  the  moment  and  subsequently 
from  which  no  suspicion  of  attempt  can  be  extracted,  —  let  the 
case  come  to  you  in  such  a  shape,  with  no  effort  on  the  part  of 
the  prosecution  to  make  out  malice  or  passion,  or  to  show  sub¬ 
sequent  consciousness  of  guilt,  and  you  have  a  case  on  which  no 
conviction  could  be  sustained.  Here,  then,  you  have  a  fifth  and 
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most  important  inference,  namely,  that  of  intent,  which  must  be 
made  before  conviction  on  cases  of  what  is  vailed  direct  testi¬ 
mony. 

«/ 

§  738.  Yet  even  at  this  point  we  have  not  exhausted  the  in¬ 
ferences  to  be  made  before  the  testimony  of  an  eye-witness  can 
be  regarded  as  sufficient  to  sustain  a  verdict  of  guilty.  The  con¬ 
ditions  we  have  just  noticed  are  those  which  concern  the  person 
charged  with  a  crime,  and  it  has  been  seen  that  even  if  the  evi¬ 
dence  be  that  of  eye-witnesses,  pure  and  simple,  conviction  as  to 
his  guilt  can  only  be  reached  by  probable  reasoning,  — by  reason¬ 
ing,  not  direct,  as  is  assumed,  and  thus  presenting  to  us  the  fact 
of  guilt  in  simple  certainty,  but  consisting,  as  does  all  other  prob¬ 
able  reasoning,  of  logical  induction  from  circumstances.  This,  in¬ 
deed,  is  a  condition  necessarily  emanating  from  the  subject  mat¬ 
ter  of  trial,  e.  g.  a  supposed  moral  agent  charged  with  voluntary, 
intentional  crime.  Let  us  next  see  how  the  same  condition  re¬ 
sults  from  the  necessary  character  of  all  witnesses. 

§  739.  Now  to  exclude  from  the  issue  all  evidence  that  is 
what  is  called  44  circumstantial,”  we  have  to  suppose  the  case  of 
a  witness  who  appeals  to  our  credence  simply  and  merely  be¬ 
cause  he  is  a  witness,  and  who  discards  all  support  that  circum¬ 
stances  give  or  refuse.  He  is  known  by  no  antecedents ;  there 
is  nothing  before  us  from  which  either  his  veracity  can  be  sus¬ 
tained  or  disputed.  For,  the  moment  you  add  to  him  such  cir¬ 
cumstances,  the  testimony  becomes,  on  all  showing,  44  circum¬ 
stantial,”  and  therefore  if  the  view  we  here  combat  be  correct, 
infected  with  such  a  taint  that  any  outstanding  hypothesis  of 
innocence  should  obstruct  a  conviction.  Suppose  then,  we  have 
the  case  of  a  witness  of  whom  nothing  can  be  known  or  inferred 
except  that  he  claims  that  he  saw  a  certain  guilty  act ;  is  such 
testimony  that  on  which  a  conviction  can  be  satisfactorily  x’ested  ? 
Strip  the  major  premiss  of  Paley’s  famous  syllogism  of  the  state¬ 
ment  it  contains  as  to  the  pure  character  and  holy  life  and  death 
of  the  evangelic  historians  ;  make  it  simply  read :  44  No  man  can 
assert  a  falsehood  :  Matthew  was  a  man ;  therefore  Matthew 
could  not  assert  a  falsehood;”  and  to  what  does  the  conclu¬ 
sion  amount  ?  The  whole  force  of  the  reasoning  rests  upon  the 
character  of  Matthew  and  his  co-historians  :  their  simplicity, 
their  uniform  heroism  and  coherence  in  their  narration  of  the 
disputed  facts ;  the  improbability  that  ethics  so  lofty  and  con- 
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ceptions  so  sublime  should  have  sprung  from  men  who  were  con¬ 
sciously  fabricating  falsehoods  ;  the  further  improbability  that 
for  the  sake  of  such  fabrications  such  men  should  expose  them¬ 
selves  to  the  infamy  and  ruin  which  the  promulgators  of  such 
statements  would  invoke.  So  it  is  with  all  other  forms  which 
the  testimony  of  eye-witnesses  assumes.  Suppose  the  question 
to  be,  whether  it  is  more  probable  that  a  given  abstract  man  (the 
witness)  should  have  committed  one  crime,  that  of  perjury,  than 
that  another  given  abstract  man  (the  defendant)  should  have 
committed  another  crime,  that  of  murder ;  and  here,  if  we  divest 
the  issue  of  all  circumstances  on  either  side,  there  is  simply  a 
balance  of  improbabilities,  in  weighing  which  the  mind  must  in¬ 
cline,  if  incline  at  all,  to  the  acquittal  of  the  darker  crime. 

§  740.  But  here,  as  in  scanning  the  probabilities  of  guilt  in 
reference  to  the  offender  himself,  there  are  other  steps  to  be 
taken  before  we  can  discharge  the  possibilities  of  innocence  with 
which  the  issue  is  beset.  Even  supposing  we  could  rest  a  con¬ 
viction  upon  abstract  grounds  upon  the  statement,  unsustained 
by  circumstances,  of  an  alleged  eye-witness,  could  we  do  so  with¬ 
out,  in  the  next  place,  remembering  the  possibility  that  such 
witness  may  not  have  been,  as  a  matter  of  fact,  either  delib¬ 
erately  false,  or  so  prejudiced  or  weak  as  to  make  his  testimony 
unreliable  ? 

§  741.  Perjury,  it  may  be  said,  is  never  to  be  presumed  ;  and 
this  is  true.  But  after  all  it  cannot  be  denied  that  there  have 
been  convictions  obtained  upon  perjured  testimony ;  and  though 
these  may  be  but  one  in  a  thousand,  yet  as  it  is  one  to  a  thou¬ 
sand  that  such  is  the  case  with  the  witness  before  us,  it  is 
only  by  weighing  these  probabilities  that  a  conclusion  can  be 
reached,  i 


(i)  As  illustrating  this,  I  give  the 
following  extract  from  an  interesting 

O  O 

comparison  of  English  and  French 
law  in  the  Southern  Law  Review  for 
April,  1873  :  — 

“  This  was  a  shocking  case  ;  but 
several  recent  instances  of  erroneous 
convictions,  under  the  apparently  more 
merciful  English  system,  would  seem 
to  throw  the  balance  in  favor  of  the 
continent.  An  application  to  parlia¬ 
ment  for  relief  on  behalf  of  a  sufferer 
10 


in  one  of  these  cases,  has  lately 
brought  the  subject  prominently  before 
the  English  public.  I  quote  the  edi¬ 
torial  of  one  of  the  leading  London 
journals  on  the  occasion.  ‘  Much  as 
we  are  accustomed,’  is  its  language, 
‘  to  boast  of  the  perfection  of  our  sys¬ 
tem  of  jurisprudence,  it  is  still  within 
the  memory  of  man  that  a  girl  has 
been  hanged  for  murder  which  she 
never  committed  ;  that  a  lawyer  had 
been  wrongfully  convicted  and  trans- 
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§  742.  But  if  perjury  is  probable  only  in  tlie  proportion  of  one 
to  a  thousand,  is  it  so  with  prejudice?  The  kite  Mr.  John  Ser¬ 
geant,  a  very  great  and  grave  jurist,  who  of  all  men  would  have 
been  among  the  least  likely  to  speak  on  such  matters  carelessly, 
once  told  a  jury,  in  discussing  this  kind  of  evidence,  of  a  trial 
for  damages  accruing  from  collision  between  two  sloops,  carrying 
lawyers  to  a  circuit  court  to  be  held  at  Wilmington.  The  ques¬ 
tion  arose  as  to  which  sloop  was  the  aggressor  ;  and  on  this 
question  each  lawyer  swore  with  his  sloop.  The  difficulty  was, 
not  that  any  one  of  the  lawyers  consciously  perverted  the  truth, 
but  that  they  all  were  prejudiced,  so  that  the  truth  was  un¬ 
consciously  perverted  by  them.  More  or  less  does  this  bias 
exist  in  every  witness,  whether  from  unconscious  prejudice,  or 
from  the  impossibility  that  exists  for  any  man  to  use  language 
that  exactly  expresses  the  truth.  Of  unconscious  prejudice 
another  illustration  may  be  found  in  the  fact  that  the  purest 
and  most  high-minded  of  experts  in  matters  involving  the  iden- 


ported  for  forgery ;  and  a  clergyman 
imprisoned  because  two  children  had 
perjured  themselves.  The  case  of 
Mr.  Bewicke,  of  Threepwood  Hall, 
Northumberland,  is  as  monstrous  as 
that  of  Mr.  Barber  (the  lawyer),  or 
that  of  the  Rev.  Mr.  Hatch.  That 
two  judges  should  have  sentenced  a 
gentleman  of  high  character  and  posi¬ 
tion  to  four  years’  penal  servitude, 
on  the  evidence  of  ruffians  who  had 
themselves  been  convicted  of  crimes 
of  magnitude,  is  a  fact  which  shows 
how  little  respect  is  paid  to  that  lib¬ 
erty  of  the  subject  on  which  we  so 
pride  ourselves,  and  is  enough  to  make 
everv  man  of  us  feel  unsafe  when  he 
walks  abroad.  Mr.  Bewicke,  a  gen¬ 
tleman  of  high  position,  whose  family 
is  traceable  in  an  unbroken  line  to  the 
Conquest,  was  mulcted  in  the  costs  of 
a  lawsuit,  which  he  refused  to  pay, 
except  under  coercion.  The  sheriff 
employed  four  men  to  distrain  the 
debt,  one  of  whom  had  been  sentenced 
to  seven  years’  transportation  for  per¬ 
jury,  and  who  was  out  on  a  ticket-of- 


leave  ;  another  had  been  three  times 
punished  for  felony ;  the  third  had 
been  several  times  convicted  for  as¬ 
saults  and  for  poaching  ;  and  the 
fourth  had  been  successfully  prose¬ 
cuted  for  beating,  and  afterwards  de- 
sertino;,  his  wife.  These  men  con- 

O  7 

spired  to  charge  Mr.  Bewicke  with 
firing  a  pistol  at  them  while  in  the 
discharge  of  their  duty ;  the  truth 
beinor  that  he  had  onlv  fired  off  the 

O  * 

pistol  to  change  the  load,  after  calling 
out  to  the  officers  not  to  get  in  the 
way.  Upon  his  trial,  Mr.  Bewicke 
undertook  his  own  defence,  was  con¬ 
victed  and  sentenced  to  four  years’ 
penal  servitude.  A  year  afterwards 
the  conspiracy  was  disclosed  by  one  of 
the  parties,  and  the  other  three  were 
convicted  of  perjury  and  punished. 
Thereupon  Mr.  Bewicke  received  a 
pardon.  In  the  mean  time,  however, 
his  property  had  been  forfeited  by 
the  conviction  for  felony,  and  sold  at  a 
great  sacrifice.  The  application  now 
made  to  parliament  is  for  relief  for 
the  pecuniarv  losses  sustained.” 
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tity  of  handwriting,  are  known  to  have  much  difficulty  in  divest¬ 
ing  their  minds  from  the  predisposition  to  accept  the  view  as  to 
such  identity  which  is  unconsciously  received  by  them  from  the 
party  who  first  puts  the  papers  in  their  hands. 

Of  the  inadequacy  of  memory  and  language  exactly  to  repre¬ 
sent  a  particular  scene  as  it  really  took  place,  we  have  constant 
illustrations  in  the  cross-examinations  and  recallings  of  witnesses 
during  every  protractedly  contested  trial.  There  is  one  proba¬ 
bility  in  a  thousand  that  a  witness  may  be  perjured  ;  there  is  one 
in  fifty  or  twenty  or  ten  that  he  may  be  so  prejudiced  as  uncon¬ 
sciously  to  misstate  ;  there  is  a  far  higher  probability  that  his 
statement  may  not  be  exactly  true.  All  these  probabilities  the 
jury  have  to  weigh ;  and  the  conclusions  they  reach  must  be 
inferences  from  circumstances.  Even  in  the  case  of  the  abstract 
witness,  without  antecedents  or  circumjacents,  whom  this  hy¬ 
pothesis  presents  to  us,  the  jury  would  infer,  if  such  a  witness 
were  possible,  a  want  of  credibility  from  the  very  circumstance 
that  the  witness  comes  forward  in  this  anomalous  isolation.  But 
no  such  witness  exists  or  can  exist.  Every  witness  has  some  cir¬ 
cumstances  about  him  from  which  inferences  as  to  his  veracity 
and  capacity  may  be  made.  Hence  every  case  depending  nomi¬ 
nally  upon  what  is  called  direct  testimony,  depends  really  upon 
that  which  is  circumstantial.  Hence  if  we  are  to  hold  that  in 
circumstantial  evidence  there  can  be  no  conviction  if  the  facts 
u  are  incapable  of  explanation  upon  any  other  reasonable  hy¬ 
pothesis  than  that  of  guilt,”  we  must  hold  this  to  be  the  case 
with  all  evidence.  If  we  do  not  hold  this  as  to  evidence  in 
general,  we  must  not  hold  it  as  to  that  kind  of  evidence  called 
peculiarly  circumstantial. 

§  743.  The  conclusion  to  which  the  reasoning  we  have  been 
following  leads  us  is  this :  All  evidence  is  more  or  less  circum¬ 
stantial  ;  all  statements  of  witnesses,  all  conclusions  of  juries,  are 
the  results  of  inferences.  There  is  therefore  no  ground  for  the 
distinction  between  “  circumstantial  ”  and  “  direct  ”  evidence. 
All  evidence  admitted  by  the  court  is  to  be  considered  by  the 
jury  in  making  up  their  verdict ;  and  their  duty  is  to  acquit  if 
on  such  evidence  there  is  reasonable  doubt  of  the  defendant’s 
guilt ;  if  otherwise  to  convict,  j 

(j)  The  following  cases  may  be  con-  text:  Peoples.  Strong,  30  Cal.  151; 
suited  as  to  the  points  made  in  the  People  v.  Dick,  32  Cal.  213  ;  People  v, 
12 
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It  is  important  to  observe  that  wherever  circumstantial  evi¬ 
dence  is  introduced  to  connect  the  defendant  with  the  criminal 
act,  the  circumstantial  facts  themselves  must  be  connected  with 
the  defendant,  or  they  will  be  incompetent  as  evidence./1 

Where  the  only  question  is  as  to  the  identity  of  the  prisoner 
with  the  guilty  party,  the  jury  may  be  justified  in  returning  a 
verdict  of  guilty,  although  no  witness  will  swear  positively  to 
the  identity./2 

In  weighing  evidence,  whether  direct  or  circumstantial,  the  fol¬ 
lowing  rules  must  be  kept  in  mind :  — 


1.  The  Onus  of  proving  Everything  essential  to  the  Establishment 
of  the  Charge  lies  on  the  Prosecutor ,  though  the  Non-production 
of  Explanatory  Evidence ,  clearly  in  the  Power  of  Defendant , 
must  weigh  against  him .  m 

§  744.  In  every  criminal  case,  as  has  been  seen,  the  defend¬ 
ant’s  guilt  must  be  made  out  by  evidence  sufficiently  conclusive 
to  exclude  any  reasonable  supposition  of  his  innocence,  jo 

The  neglect  of  a  defendant  to  produce  evidence  of  good  charac- 
acter  does  not,  it  should  be  observed,  afford  ground  for  a  presump¬ 
tion  of  law  against  him,  and  it  should  not  be  so  left  to  the  jury 
by  the  court,  q 

The  non-production,  by  a  defendant,  of  evidence  to  prove  his 
whereabouts,  at  the  time  when  the  offence  was  committed,  and 
when  there  is  strong  circumstantial  evidence  implicating  him  as 
guilty,  is  not,  in  point  of  law,  a  conclusive  presumption  of  his 
guilt.  It  is  a  presumption  of  fact  to  be  left  with  the  jury,  r 


Cronin,  34  Cal.  191  ;  Orr  v.  State,  34 
Ga.  342 ;  Martin  v.  State,  38  Ga.  293  ; 
State  v.  Johnson,  19  Iowa,  230  ;  State 
v.  Collins,  20  Iowa,  85  ;  Hall  v.  State, 
40  Ala.  698  ;  Mose  v.  State,  36  Ala. 
211;  Chisholm  v.  State,  45  Ala.  66; 
Phipps  v.  State,  3  Cold.  (Tenn.)  344 ; 
Com.  v.  Drum,  58  Penn.  9  ;  Com.  v. 
Annis,  15  Gray,  197 ;  Conner  i\  State, 
34  Texas,  659  ;  Com.  v.  James,  37 
Conn.  355;  Bowler  v.  State,  41  Missis. 
570  ;  Com.  v.  Hanlon,  3  Brewster,  461 ; 
State  v.  Ford,  21  Wis.  610  ;  State  v. 
Daley,  41  Yt.  564;  Schuster  v.  State, 
29  Ind.  394. 


j1  People  v.  Kennedy,  32  N.  Y.  141. 
p  Com.  v.  Cunningham,  104  Mass. 
545  (1870). 

m  R.  v.  Burdett,  4  Barn.  &  Aid. 
140  ;  Starkie  on  Evid.  436  ;  Bowler  v. 
State,  41  Miss.  570  ;  Dranquet  v.  Prud- 
homme,  3  Louisiana  R.  83,  86  ;  Jones 
v.  Kennedy,  11  Pick.  125,  132;  Wills 
on  Circum.  Ev.  183. 

p  See  ante,  §  707  ;  State  v.  New¬ 
man,  7  Ala.  69;  Tomkins  v.  State,  32 
Ala.  573. 

q  See  ante,  §  637. 
r  Toler  v.  State,  16  Ohio  St.  R.  583. 
See  ante,  §  709,  716  ;  and  see  White 
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On  the  other  hand,  the  burden  of  proving  an  alibi  is  on  the 
defendant,  s  But  this  is  only  on  the  supposition  that  the  pros¬ 
ecution  has  already  proved  the  corpus  delicti ,  and  given  proof  of 
the  defendant’s  participation. 

In  proving  an  alibi  it  is  not  necessary  to  establish  coincidence 
in  any  point  of  artificial  time,  s1 

2.  There  must  be  Clear  and  Unequivocal  Proof  of  the  corpus 

delicti. 

§  745.  The  fact  of  the  commission  of  the  offence  must  neces¬ 
sarily  be  the  foundation  of  every  criminal  suit,  and  until  that  fact 
is  proved,  most  dangerous  would  it  be  to  convict,  t  “I  would 


v.  State,  31  Ind.  262;  State  v.  Josey, 
64  N.  C.  56;  and  post,  §  3081. 

In  a  case  that  came  before  the  New 
York  court  of  appeals  in  1865,  it  ap¬ 
peared  that  the  plaintiff  in  error  had 
been  indicted  for  the  murder  of  Owen 
Thompson,  and  tried  and  convicted  in 
the  lower  court,  after  which  the  case 
came  before  the  court  of  appeals  on 
exceptions  to  the  judge’s  charge. 

The  evidence  against  the  prisoner, 
which  was  purely  circumstantial, 
seemed  to  prove  that  the  deceased  was 
killed  opposite  a  cattle  yard,  leased  by 
the  prisoner  only  the  day  previous, 
and  the  abstraction  from  his  person  of 
his  pocket-book  and  a  large  sum  of 
money  ;  that  the  last  time  Thompson 
was  seen  alive  was  in  company  with 
the  prisoner  ;  that  the  day  following 
the  murder  the  prisoner  disappeared 
from  the  place  where  the  murder  was 
committed  ;  that  he  was  poor  and  des¬ 
titute  for  a  long  time  previous  and  up 
to  the  time  of  the  murder,  and  that  he 
was  possessed  of  a  large  sum  of  money 
the  night  after  the  murder.  Other 
circumstances  appeared  in  evidence 
against  the  prisoner,  such  as  having 
made  false  representations,  &c.,  &c. 

The  prisoner  introduced  no  evidence 
to  prove  his  whereabouts  on  the  day  of 
the  murder,  or  how  he  came  into  pos¬ 
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session  of  the  money.  The  judge 
charged  the  jury  “that  when  it  is  in 
the  power  of  a  party,  if  he  is  not  the 
man,  to  show  where  he  was  on  that 
day,  at  some  time  of  the  whole  day, 
and  he  living  in  a  place  where  he  is 
well  known,  that  which  before  may 
have  been  regarded  as  highly  probable 
ripens  into  certainty.”  Also,  “  He  has 
had  abundant  opportunity,  also,  of 
showing  where  he  got  that  money,  but 
he  has  not  done  it.  Circumstantial 
evidence  of  this  sort,  when  left  unex¬ 
plained,  if  in  the  power  of  the  prisoner 
to  explain  if  not  true,  becomes  of  a 
conclusive  character.” 

The  court  of  appeals  held  this  charge 
to  be  erroneous,  “  that  it  was  unnatu¬ 
ral  and  illogical  and  fatal  alike  to  in¬ 
nocence  and  guilt.”  The  true  rule  of 
law  in  such  cases  is,  that  an  absence 
of  an  attempt  to  account  for  the  per¬ 
son’s  whereabouts,  when  it  appears  to 
be  in  his  power  to  do  so,  is  not,  in  law, 
conclusive  of  the  facts  in  dispute,  but 
is  strong  presumptive  evidence  against 
him.  Gordon  v.  People,  33  N.  Y. 
501. 

s  Fife  v.  Com.  29  Penn.  St.  429  ; 
State  v.  Vincent,  24  Iowa,  570.  Ante, 
§  708,  709. 

.s1  Youno;  v.  Com.  8  Bush,  366. 

t  State  r.  Davidson,  30  Vermont, 
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never,”  says  Lord  Hale,  44  convict  any  person  for  stealing  the 
goods  of  a  person  unknown,  merely  because  he  would  not  give 
an  account  how  he  came  by  them,  unless  there  were  due  proof 
made  that  a  felony  had  been  committed.  I  would  never  convict 
any  person  of  murder  or  manslaughter,  unless  the  fact  were 
proved  to  be  done,  or  at  least,  the  body  found  dead.”  u  Equally 
emphatic  was  the  language  of  another  great  judge  :  44  To  take 
presumptions,  in  order  to  swell  an  equivocal  and  ambiguous  fact 
into  a  criminal  fact,  would,  I  take  it,  be  an  entire  misapplication 
of  the  doctrine  of  presumptions.”  v  And  the  Roman  law  is  the 
same  :  44  Diligenter  cavendum  est  judici ,  ne  supplicium  yrcecipitet , 
antequam  de  crimine  constiterit”  w  44  De  corpore  interfecti  ne- 
ces-se  est  ut  constet .”  x  The  death  in  such  a  case  should  be  dis¬ 
tinctly  proved,  either  by  direct  evidence  of  the  fact,  by  inspection 
of  the  body,  y  or  by  circumstantial  evidence  strong  enough  to 
leave  no  ground  for  reasonable  doubt,  z  The  proof  must  be  clear 
and  distinct.  Thus  in  a  case  of  horse-stealing,  a  mere  declara¬ 
tion  in  evidence  that  the  horse  had  been  stolen  is  not  sufficient 
to  prove  theft.  The  facts  must  appear,  so  that  the  judge  and 
jury  may  see  whether  such  facts  in  point  of  law  amounted  to  a 
felonious  taking  and  carrying  away  of  the  property  in  question,  a 


377  ;  Smith  v.  Com.  21  Grat.  809; 
State  v.  Keeler,  28  Iowa,  553  ;  People 
v.  Bennett,  49  N.  Y.  137. 

u  2  Hale  P.  C.  290;  and  see  Tyner 
v.  State,  5  Humphreys,  383 ;  and  see 
for  an  interesting  case  on  the  corpus 
delicti  in  larceny,  R.  v.  Burton,  24 
Eng.  Law  &  Eq.  551  ;  6  Cox  C.  C. 
293. 

v  Lord  Stowell,  in  Evans  v.  Evans, 
1  Hascg.  C.  B.  105. 

Oo 

w  Matth.  de  Crim.  in  Di£  lib.  48, 
tit.  16,  ch.  1. 

x  Matth.  Probat.  ch.  1,  n.  4,  p.  9. 

y  1  Stark.  Evid.  575,  3d  ed.  c.  5. 

z  People  v.  Rulloff,  3  Parker  C.  R. 
(N.  Y.)  401. 

a  Tyner  v.  State,  5  Humphreys,  383 ; 
see  Mitchum  v.  State,  11  Geor.  615. 
The  reference  to  facts,  which,  having 
in  themselves  no  bearing  upon  the 
guilt  or  innocence  of  the  party,  are 


important  as  leading  to  inferences  in 
regard  to  it,  is  called  in  Germany, 
“  indicatory  evidence.”  On  this  point, 
the  curious  are  referred  to  Mittermaier 
von  Beweise,  p.  402;  Martin,  in 
Demme’s  Annalen  des  Criminalrechts, 
vol.  iii.  p.  215;  Bauer,  Theorie  des 
Anzeigenbeweises ;  Quistorp  Grunds, 
sec.  6  76;  Henke  Darstellung,  sec.  99; 
Tittman  Handb.  iii.  p.495;  Kitka  Be- 
weisler,  p.  13.  Of  the  old  jurists,  see 
Blanci  de  indiciis,  Yenet,  1545;  Bruni 
Guido  de  Suzaria  de  indiciis  et  tortura, 
Luo-d.  1546  ;  Crusuis  de  tortura  et 
indiciis,  Francof.  1704;  Menoehius  de 
Prsesumt.,  Colon.  1686  ;  Tabor  de  indi¬ 
ciis  delict,  Giess.  1767  ;  Cocieji  de  fal- 
lae,  Crim.  indie,  in  ejus  exeri.  cur.  p. 
1.  uro.  75 ;  Reinhardt  de  eo  quod  circa 
reum  ex  Praesumt.  Con  vine  et  Cond. 
Just  est  Erford,  1732  ;  Woltaer  femiol, 
Crim.  quaed  Capita  Ital.  1790;  Puett- 
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0 

§  746.  In  most  cases  the  proof  of  the  crime  is  separable  from 
that  of  the  criminal.  Thus,  the  finding  of  a  dead  body,  or  a 
house  in  ashes,  indicates  the  probable  crime,  but  does  not  neces¬ 
sarily  afford  any  clew  to  the  perpetrator,  and  here  it  is  necessary 
to  draw  a  distinction  relative  to  the  effect  of  presumptive  evi¬ 
dence.  The  corpus  delicti  in  such  cases  is  made  up  of  two  things ; 
first,  certain  facts  forming  its  basis  ;  and  secondly,  the  existence 
of  criminal  agency  as  the  cause  of  them,  b  With  respect  to  the 


man  de  Lubrico  indie.  Indol.  Lips. 
1785;  Nani  de  indiciis  eorumque  Usu- 
su,  Ticin.  1781;  Pagono  logica  de  Pro- 
babili  Applicata  a  Guidizi  Crimin. 
Milan,  1806;  Heinroth  in  Hitzig’s 
Zeitzclirift,  No.  42.  See  also  Wills’s 
Essay  on  the  Rationale  of  Circumstan¬ 
tial  Evidence.  The  term  “  Circumstan¬ 
tial  Evidence,”  is  objected  to  by  the 
German  jurists  (see  Bauer,  p.  1214). 
Indications  are  divided  into :  1st. 
Those  which  are  drawn  from  the  par¬ 
ticular  relation  of  the  circumstance  to 
the  fact  in  issue,  so  as  to  implicate  a 
particular  person,  either  as  a  partici¬ 
pant  in  the  crime,  or  as  a  possessor  of 
information  in  regard  to  it;  e.  g.  where 
a  knife,  the  possessor  of  which  is 
known,  is  found  at  the  locus  in  quo. 
2d.  Those  which  set  out,  from  general 
observations  of  human  nature,  induc¬ 
ing  suspicion  against  particular  indi¬ 
viduals,  by  reason  of  particular  moral 
qualities,  motives,  information,  skill, 
or  demeanor;  e.  g.  suspicions  on  the 
grounds  of  enmity  towards  the  de¬ 
ceased,  or  interest;  see,  also,  Archiv. 
des  Criminals,  xiv.  p.  587.  The  first 
species  justifies  the  inquisitor  in  arrest¬ 
ing  and  hearing  the  person  implicated, 
and  demanding  an  explanation ;  while 
in  the  latter  case,  he  dare  not  go  fur¬ 
ther  than  to  cause  the  person  to  be 
watched,  or  examine  him  as  a  witness. 
There  is  also  a  distinction  between  im¬ 
mediate  indications  (Bayl  Beitrage  zum 
Criminale,  p.  215;  Bentham,  traite  I. 
p.  313),  which  authorize  the  inference 
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in  regard  to  the  fact,  without  the  in¬ 
tervention  of  other  circumstances,  and 
mediate  ones,  which  only  prove  such 
facts  from  which  a  further  inference 
can  be  drawn,  in  regard  to  the  very 
matter  at  issue ;  e.  g.  approval  of  the 
crime,  which  leads  to  the  inference  of 
a  disposition  to  commit  it.  The  doc¬ 
trine  of  presumptions  of  law  and  pre¬ 
sumptions  of  fact,  it  is  argued,  is 
therefore  inapplicable  to  criminal  in¬ 
vestigations. 

b  People  v.  Bennett,  49  N.  Y.  137. 
See  this  illustrated  in  Pitts  v.  State, 
43  Missis.  4  72,  cited  ante,  §  683. 
The  latter  feature,  viz.,  criminal  agen¬ 
cy,  is  often  lost  sight  of,  but  is  as  es¬ 
sential  as  is  the  object  itself  of  crime. 
Acts ,  in  some  shape,  are  essential  to 
the  corpus  delicti ,  so  far  as  concerns 
the  guilt  of  the  party  accused.  A. 
may  have  designed  the  death  of  the 
deceased,  yet  if  that  death  has  been 
caused  by  another,  A.,  no  matter  how 
morally  guilty,  is  not  amenable,  if  he 
has  done  and  advised  nothing;  in  re- 
sped  to  the  death,  to  the  penalties  of 
the  law.  *Gellius  VII.  3.  Facta  sola 
censenda  dicit  (M.  Cato)  atque  in 
iudicium  vocanda,  sed  voluntates  nu- 
das  inanesque  neque  legibus  neque 
poenis  fieri  obnoxias.  Gellius  VII.  3. 
The  Roman  law  speaks  expressly  to 
this  point:  L.  18.  D.  de  poen.  (48. 
19.)  Cogitationis  poenam  nemo  pati- 
tur.  L.  53.  §  2.  D.  de  verb.  sign.  (50. 
16.)  .  .  .  nec  consilium  habuisse  no- 
ceat,  nisi  et  factum  secutum  fuerit.  L. 
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former  of  these,  it  is  the  established  rule  that  the  facts  which 
form  the  basis  of  the  corpus  delicti  ought  to  be  proved  either  by 
direct  testimony,  or  by  presumptive  evidence  of  the  most  cogent 
and  irresistible  kind.  This  is  particularly  necessary  in  cases  of 
murder,  c  where  the  rules  laid  down  by  Lord  Hale  seem  to  have 
been  generally  followed,  namely,  that  the  fact  of  death  should  be 
shown,  either  by  witnesses  who  were  present  when  the  murderous 
act  was  done,  or  by  proof  of  the  body  having  been  seen  dead,  or 
if  found  in  a  state  of  decomposition,  or  reduced  to  a  skeleton,  that 
it  should  be  identified  by  dress  or  circumstances,  as  in  the  Web¬ 
ster  case,  where  the  teeth  formed  the  chief  means  of  identifica¬ 
tion,  and  in  a  leading  English  case,  where  the  same  test  was 
successfully  applied  to  a  body  exhumed  after  a  lapse  of  twenty- 
three  years,  d  There  are  some  old  cases  which  go  far  to  establish 
the  sound  policy  of  this  rule.  One  given  by  Sir  E.  Coke  has  been 
already  cited,  where  an  uncle  being  unable  to  account  for  the  dis¬ 
appearance  of  a  niece  of  whom  he  had  the  bringing  up,  was  exe¬ 
cuted  for  her  murder,  though  it  afterwards  appeared  that  she  had 
fled  from  home,  to  which,  in  fact,  after  a  lapse  of  some  years,  she 
returned ;  and  Doctor  Hitzig  gives  several  illustrations  to  the 
same  effect,  e  Lord  Hale  even  tells  us  that  in  his  own  time, 
after  a  murderer  was  convicted  and  executed,  the  “  deceased  ” 


225.  D.  eod.  Fugitivus  est  non  is,  qui 
solum  consilium  fugiendi  a  domino 
suscepit,  licet  id  se  facturum  iactaverit, 
sed  qui  ipso  facto  fugae  initium  mente 
deduxerit  .  .  .  ideo  fugitivum  quoque, 
et  erronem  non  secundum  propositio- 
nem  solam,  sed  cum  aliquo  actu  intelligi 
constat,  can.  14.  Caus.  33.  qu.  3.  Dist.  I. 
de  poenit.  [See,  at  the  same  time,  can. 
29.  eod.  Si  propterea  non  facis  furtum, 
quia  times,  ne  videaris,  intus  fecisti,  in 
corde  fecisti:  furti  teneris,  et  nihil -tu- 
listi.  can.  30.  eod.  Si  cui  etiam  non  con- 
tingat  facultas  concumbendi  cum  con- 
iuge  aliena,  planum  tamen  aliquo  modo 
sit,  id  eum  cupere,  et,  si  potestas  detur, 
facturum  esse,  non  minus  reus  est, 
quam  si  in  ipso  facto  deprehenderetur.] 
So,  also,  Tacitus  Annal.  XI.  4.  Vo- 
cantur  post  haec  patres,  pergitque 
Suilius  addere  reos  equites  Romanos 
2 


illustres,  quibus  Petra  cognomentum. 
at  caussa  necis  ex  eo,  quod  domum 
suam  Mnesteris  et  Poppaeae  congres- 
sibus  praebuissent.  Verum  nocturnae 
quietis  species  alteri  obiecta,  tamquam 
vidisset  Claudium  spicea  corona  evinc- 
tum,  spicis  retro  conversis :  eaque 
imagine  gravitatem  annonae  dixisset. 
Quidam  pampineam  coronam  albenti- 
bus  foliis  visam,  atque  ita  interpreta- 
tum  tradidere,  vergente  autumno  mor¬ 
tem  principis  ostendi.  Illud  haud 
ambigitur  qualicumque  insomnio,  ipsi 
fratrique  perniciem  allatam.  See  post, 
§  2687-2692. 

c  See  Ruloff  v.  People,  4  E.  P. 
Smith  (X.  Y.),  179. 

d  R.  v.  Clewes,  4  C.  &  P.  221;  2 
Wh.  &  St.  Med.  J.  §  1237. 

e  Der  neue  Pitoval,  &c. 
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returned  from  sea,  where  he  had  been  sent  against  his  will  by  the 
accused,  who,  though  innocent  of  the  murder,  was  not  entirely 
blameless./  In  our  own  country,  the  alleged  victim  in  one  case 
made  his  appearance  just  in  time  to  save  a  person  who  had  been 
indicted  for  murdering  him,  and  who  actually  had  made  a  confes¬ 
sion  of  guilt,  from  being  hung,  g 

Should  the  decease  be  proved  by  eye-witnesses,  the  inspection 
of  the  body  after  death  may,  of  course,  be  dispensed  with. 
Thus,  in  a  case  in  England,  h  the  prisoner,  a  seaman  on  board 
of  the  ship  JEolus ,  was  charged  with  the  murder  of  his  captain. 
The  first  count  of  the  indictment  alleged  the  murder  to  have 
been  committed  by  a  blow  from  a  large  piece  of  wood,  and  the 
second  by  throwing  the  deceased  into  the  sea.  It  appeared  in 
evidence  that  while  the  ship  was  lying  off  the  coast  of  Africa, 
where  there  were  several  other  vessels  near,  the  prisoner  was 
seen  one  night  to  take  the  captain  up  in  his  arms,  and  throw  him 
into  the  sea,  after  which  he  was  never  seen  or  heard  of  ;  but 
that  near  the  place  on  the  deck  where  the  captain  was  seen,  was 
found  a  billet  of  wood,  and  the  deck  and  part  of  the  prisoner’s 
dress  were  stained  with  blood.  On  this,  it  was  objected  by  the 
prisoner’s  counsel  that  the  corpus  delicti  was  not  proved,  as  the 
captain  might  have  been  taken  up  by  some  of  the  neighboring 
vessels  ;  but  the  court,  although  they  admitted  the  general  rule 
of  law,  left  it  to  the  jury  to  say  upon  the  evidence,  whether  the 
deceased  was  not  killed  before  the  body  was  cast  into  the  sea,  and 
the  jury  being  of  that  opinion,  the  prisoner  was  convicted  and 
executed,  i 

But  where  a  girl  was  indicted  for  the  murder  of  her  child,  aged 
sixteen  days,  the  evidence  was  that  she  was  proceeding  from 
Bristol  to  Llandogo,  and  was  seen  near  Tintern,  with  the  child 
in  her  arms,  at  six  P.  M. ;  she  arrived  at  Llandogo  between  eight 
and  nine  P.  M.,  without  the  child  ;  and  the  body  of  a  child  was 
afterwards  found  in  the  river  Wye,  near  Tintern,  which  appeared 
not  to  be  the  child  of  the  prisoner  :  It  was  held,  that  she  must 
be  acquitted,  and  that  she  could  not  by  law  either  be  called  upon 

/  2  Hale  P.  C.  290.  See,  also,  Best’s  h  R.  v.  Hindmarsh,  2  Leach  C.  L- 
Theory,  App.  Case  5.  569. 

cj  Boom’s  case,  1  Greenl.  Ev.  §  214.  i  See,  also,  Stocking  v.  State,  7  Ind. 
Ante,  §  683.  326  ;  U.  S.  v.  Williams,  1  Cliff.  C.  C.  5. 
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to  account  for  lier  child,  or  to  say  where  it  was,  unless  there  was 
evidence  to  show  that  the  child  was  actually  dead,  k 

In  a  very  remarkable  case  in  Missouri,  tried  in  1859,  the  pris¬ 
oner’s  confession  that  he  drowned  his  wife,  was  held  sufficient 
proof  of  her  death,  without  any  evidence  that  the  body  was  seen 
after  death.  I 

A  brother  of  the  deceased,  on  a  trial  for  murder,  testified  that, 
five  months  after  the  alleged  murder,  he  saw  a  body  claimed  to 
be  the  body  of  the  deceased,  and  examined  it ;  he  testified  to 
several  points  of  resemblance.  He  was  asked  by  the  govern¬ 
ment  whether  it  was,  in  his  opinion,  the  body  of  the  murdered 
man.  It  was  held  that  the  question  was  incompetent,  the  ques¬ 
tion  being  for  the  jury,  the  body  having  been  much  decomposed 
and  he  having  stated  all  the  points  of  resemblance,  m 

When  the  head  of  the  murdered  man  having  been  found  sev¬ 
ered  from  the  body,  and  taken  by  a  physician,  was  preserved  in 
alcohol  and  exhibited  at  the  trial,  it  was  held  competent  to  rebut 
this  evidence,  for  an  expert  to  state  the  character  of  the  changes 
produced  by  death,  and  to  explain  how  far  such  changes  had 
acted  on  the  head  in  question,  but  not  to  answer  whether  it  was 
possible  to  identify  the  head,  n 

§  747.  It  is  not  pretended  that  in  every  case  the  dead  body 
must  be  found,  or  the  owner  of  the  property  alleged  to  be  stolen 
discovered.  Mr.  Bentham  suggested  the  illustration  of  the  de¬ 
composition  of  the  body  in  lime,  or  by  any  other  of  the  known 
chemical  menstrua,  or  of  its  being  submerged  in  an  unfathom¬ 
able  part  of  the  sea,  and  asks  whether  in  such  a  case,  when  the 
homicide  is  proved  aliunde ,  the  defendant  is  to  be  acquitted,  n 1 
Unsuccessful  attempts  of  such  a  kind  have  undoubtedly  been 
made,  and  that  the  result  may  have  been  obtained,  appears  prob¬ 
able  from  a  recent  melancholy  instance  in  Philadelphia,  where  a 
gentleman  of  the  highest  professional  standing,  who  had  won  the 
respect  and  kind  feelings  of  all,  and  to  whose  professional  and 
personal  worth  I  take  this  opportunity  of  paying  tribute,  was  in 
less  than  eight  hours  so  entirely  consumed  by  the  fire  in  a  cellar 
of  a  burning  house,  into  which  he  had  fallen,  as  to  leave  scarcely 
a  vestige  of  bone  or  flesh  behind. 

h  R.  v.  Hopkins,  8  C.  &  P.  591 —  m  People  v.  Wilson,  3  Packer  C. 
Abinger.  R.  (N.  Y.)  199. 

I  State  v.  Lamb,  28  Mo.  218.  See  n  State  v.  Vincent,  24  Iowa,  570. 

U.  S.  v.  Williams,  1  Cliff’.  U.  S.  5.  n 1  Bentham,  Jud.  Ev.  234. 
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The  cases  cited  by  Mr.  Bentham,  Dr.  Hitzig,  and  Mr.  Wills, 
it  is  not  practicable  now  to  consider  ;  and  perhaps  the  necessity 
is  somewhat  obviated  by  the  very  thorough  examination  which 
the  question  underwent  in  the  Webster  case.  It  will  be  recol¬ 
lected  that  there,  in  the  furnace  attached  to  the  defendant’s 
laboratory,  were  found  portions  of  lime  and  blocks  of  mineral 
teeth.  These  fragments,  together  with  others  elsewhere  found, 
having  been  collected,  were  identified  as  those  of  Dr.  Parkman, 
the  teeth  having  been  declared  by  a  dentist  to  be  parts  of  a  set 
made  for  the  deceased.  It  was  evident  that  an  attempt  had  been 
made  to  destroy  the  body  by  fire  or  other  chemical  agency,  and 
the  testimony  of  experienced  medical  gentlemen  was  taken  with 
reference  to  this  point.  Dr.  Strong  testified  that  he  had  fre¬ 
quently  found  it  necessary  to  get  rid  of  the  remains  of  a  subject 
by  fire ;  and  that  upon  one  occasion,  wishing  to  consume  the  flesh 
of  the  body  of  a  pirate,  he  had  placed  it  upon  a  large  wood  fire, 
and  succeeded  in  concluding  the  operation  in  the  course  of  one 
night,  and  the  forenoon  of  the  next  day,  although  called  upon 
during  that  time  by  the  police  to  know  what  made  such  a  smell 
in  the  street,  o  Dr.  Jackson  says  “that  the  flesh  of  a  human 
body,  if  cut  up  into  small  pieces  and  boiled  in  potash,  might  be 
dissolved  in  two  or  three  hours.  Next  to  this,  the  best  substance 
used  in  dissolving  or  disposing  of  a  human  body,  would,  I  should 
think,  be  nitric  acid ;  and  the  difficulty  or  danger  attendant  upon 
its  use,  so  far  as  the  evolution  of  noxious  vapor  is  concerned, 
would  depend  upon  the  degree  of  heat  applied.  If  a  gentle  heat 
were  used,  very  little  nitrous  acid  would  be  given  off  ;  but  if  the 
acid  were  boiled  there  would  be  a  great  deal,  though  the  dissolu¬ 
tion  of  the  body  would  be  most  rapid  at  a  boiling  temperature.”^? 
It  is  clear  that  in  such  cases  the  corpus  delicti  may  be  proved 
circumstantially  or  inferentially.  q 

On  establishing  prima  facie  the  death  of  a  person,  by  identi¬ 
fication  of  the  body,  the  burden  is  on  the  defendant  to  prove 
that  the  alleged  deceased  is  still  alive,  r 

§  T48.  The  weight  of  authority  now  clearly  is  that,  in  cas#s  of 
alleged  infanticide,  it  shall  be  clearly  proved  that  the  child  had 

o  Bemis’s  Report  of  Webster  case,  q  Ibid. ;  State  v.  Williams,  7  Jones 
69.  N.  C.  446. 

p  Bemis’s  Report  of  Webster  case,  r  State  v.  Vincent,  24  Iowa.  750. 
75-76. 
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acquired  an  independent  circulation  and  existence,  and  it  is  not 
enough  that  it  had  breathed  in  the  course  of  its  birth  ;  r1  and  a 
very  eminent  and  humane  American  judge  extended  the  same 
test,  though  with  questionable  propriety,  to  the  case  of  a  child 
some  months  old,  whom  the  mother,  during  an  attack  of  puer¬ 
peral  fever,  had  thrown  out  of  the  window  of  a  steamboat,  s  If, 
however,  a  child  has  been  wholly  born,  and  is  alive,  it  is  not 
essential,  as  will  be  fully  shown  hereafter,  that  it  should  have 
breathed  at  the  time  it  was  killed  ;  as  many  children  are  born 
alive,  and  yet  do  not  breathe  for  some  time  after  birth .  t 

§  749.  In  trials  for  poisoning  it  should  be  observed  that  it  does 
not  necessarily  follow,  even  where  poison  has  been  administered, 
that  death  has  resulted  from  other  than  natural  causes,  u  The 
presence  of  poison  may  be  ascertained  by  the  symptoms  during 
life,  the  post-mortem  appearances,  the  moral  circumstances,  and 
by  far  the  most  decisive  and  satisfactory  evidence,  the  discovery 
by  chemical  means  of  the  existence  of  poison  in  the  body,  in  the 
matter  ejected  from  the  stomach,  or  in  the  food  or  drink  of  which 
the  sufferer  has  partaken,  v 

§  750.  Suicide  and  accident  are  sometimes  artfully  suggested 
and  plausibly  urged  as  causes  of  death,  where  the  allegation  can¬ 
not  receive  direct  contradiction  ;  and  in  such  cases  the  truth  can 
be  ascertained  only  by  a  comparison  of  all  the  attendant  circum¬ 
stances,  some  of  which,  if  the  defence  be  false,  are  commonly 
found  to  be  irreconcilable  with  the  cause  assigned,  w  Yet  it  may 
be  that  the  supposed  corpus  delicti  is  the  result  of  accident  or 
carelessness.  Thus  a  respectable  man  was  convicted  and  exe¬ 
cuted,  in  an  early  French  case,  on  the  strength  of  the  presump¬ 
tion  that  he  alone  had  access  to  the  place  in  which  a  number 
of  missing  articles  of  silver  had  been  found,  but  which  were 
afterwards  discovered  to  have  been  deposited  there  by  a  mag¬ 
pie.  x 

It  may,  in  conclusion,  be  regarded  as  settled  law,  that  although 
it  is  necessary,  in  a  case  of  murder,  that  there  should  be  evidence 


r1  Wills,  p.  205 ;  R.  v.  Poulton,  5 
Car.  &  Payne,  329.  See  post,  §  942  ;  2 
Wh.  &  St.  Med.  Jur.  §  128. 

.<?  U.  S.  v.  Hewson,  7  Boston  Law- 
Reporter,  361,  Story,  J.  ;  though  see 
Com.  v.  Harman,  4  Barr,  269.  Post, 
§  990. 


t  See  R.  v.  Brain,  6  Car.  &  Payne, 
350. 

u  Wills  on  Circum.  Ev.  209. 
v  2  Wh.  &  St.  Med.  J.  §  321,  1022. 
w  Wills  on  Circum.  Ev.  239  ;  2 
Wh.  &  St.  Med.  J.  §  717,  929,  958. 
x  3  Benth.  Jud.  Ev.  94. 
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that  the  body  found  is  the  body  of  the  murdered  person,  the  evi¬ 
dence  of  identity  may  be  inferential,  y 

3.  The  result  must  have  flowed  through  the  ordinary  agency  of 
natural  laws ,  from  the  guilty  purpose  of  the  defendant ;  and  must 
not  have  been  caused  by  the  interposition  of  an  independent  human 
will  not  acting  in  concert  with  the  defendant ,  or  by  extraordinary 
casualties. 

§  751.  Conditions  distinguishable  from  causes.  —  Iron  is  dug 
from  a  mine  ;  is  melted  in  a  furnace  ;  is  shaped  in  a  factory  ;  is 
sold,  as  a  weapon,  by  a  tradesman  ;  is  used  to  inflict  a  fatal  blow 
by  an  assassin.  Now  the  mining,  the  melting,  the  shaping,  the 
selling,  are  all  conditions  of  the  murder,  without  which  it  could 
not,  in  the  line  in  which  it  was  effected,  have  taken  place  ;  but 
neither  of  these  acts  is  a  cause  of  the  murder,  unless  the  partic¬ 
ular  act  was  done  in  concert  with  the  murderer,  to  aid  him  in 
effecting  his  purpose.  So  a  workman  places  on  the  roof  of  a 
house  a  tile  which  a  stranger  maliciously  tears  up  and  throws 
down  into  a  crowded  street,  killing  a  passer-by.  Now  the  tile 
was  a  condition  of  the  killing,  but  not  its  juridical  cause,  unless 
either  it  was  placed  so  negligently  on  the  roof  as  to  make  its  dis- 
lodgment  a  result  of  natural  laws,  or  the  stranger,  who  threw  it 
down,  acted  in  concert  with  the  workman.  So,  also,  where  the 
defendant  inflicts  on  the  deceased  a  slight  wound,  in  itself  not 
dangerous  ;  which  wound,  by  the  maltreatment  of  a  physician, 
becomes  mortal.  If,  in  consequence  of  some  physical  idiosyncra¬ 
sies  of  the  deceased,  the  wound,  which  in  ordinary  cases  would 
not  be  fatal,  produces  death,  then  the  defendant  is  chargeable 
with  the  homicide,  for  the  result  flowed  from  the  defendant 
through  the  agency  of  natural  laws.  But  if  the  result  is  caused 
by  the  malpractice  of  the  physician,  the  wound  not  being  in  itself 
mortal,  and  the  physician  not  acting  in  concert  with  the  defend¬ 
ant,  then  the  defendant  is  not  responsible,  for  the  wound,  though 
a  condition  of  the  killing,  is  not  its  juridical  cause.  2 

One  using  poison  exposed  by  another.  —  So  where  the  defend¬ 
ant  places  poison  in  such  a  position  that  it  is  in  the  natural  course 
of  events  swallowed  by  the  deceased,  here  the  defendant  is  re¬ 
sponsible  for  his  malice  or  negligence,  as  the  case  may  be.  But 

y  See  R.  v.  Clieverton,  2  F.  &  F.  2  See  post,  §  941. 

833. 
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he  is  not  responsible  for  the  acts  of  an  assassin,  who,  independ-  • 
ently  of  him,  takes  and  administers  the  poison  to  the  deceased  ; 
for  here,  again,  though  the  preparing  of  the  poison  is  a  condition 
of  the  killing,  it  is  not  its  juridical  cause,  a 

An  eminent  German  jurist  b  has  stated  this  proposition  some¬ 
what  differently.  A  man ,  he  declares,  is  in  the  eye  of  the  law  the 
cause  of  a  phenomenon  when  he  is  the  condition  by  which  the  regu¬ 
lar  sequence  of  the  phenomena  of  human  life  is  changed.  This  he 
vindicates  by  an  appeal  to  one  of  the  examples  given  above. 
That  iron  should  be  shaped  into  weapons  is  an  indispensable  con¬ 
dition  of  human  life  :  and  so  of  the  manufacturing  and  sale  of 
weapons  ;  and  these  acts  fall  within  the  range  of  the  regular  phe¬ 
nomena  of  human  life.  Hence  neither  the  miner  nor  the  manu¬ 
facturer,  nor  the  merchant  is,  without  some  additional  element  in 
the  case,  cause  of  the  killing.  So  it  is  in  the  regular  course  of 
life  that  children  should  be  procreated.  But  the  parents  are  not 
the  cause,  but  the  condition  or  prerequisites  of  the  acts  of  the  chil¬ 
dren.  The  roof-coverer,  who  regularly  fastens  a  tile  on  a  roof,  is 
not  the  cause  of  a  death  which  results  from  the  hurling  of  the  tile 
into  the  street  by  a  gust  of  wind.  Of  course  the  question  here 
hinges  on  the  meaning  of  the  term  regular  sequence ,  as  given  in 
the  definition  above.  By  Bar  the  term  is  made  generally  con¬ 
vertible  with  the  diligentia  of  a  bonus  paterfamilias ,  as  used  by 
the  civilians.  It  may  be  possible,  he  reminds  us,  that  a  greater 
measure  of  foresight  might  have  avoided  the  calamity.  This 
alone  does  not  involve  penal  responsibility  for  the  consequences. 
Life  necessitates  a  certain  amount  of  risk,  and  to  multiply  checks 
indefinitely  would  destroy  business  enterprise.  Negligence  (culpa') 
exists  only  when  there  is  a  neglect  of  precautions  which  can  be 
readily  applied,  or  which  are  judicious  when  viewed  in  their  re¬ 
lation  to  the  undertaking  itself. 

It  has  been  said  that  if  an  act  which  will  produce  such  an  in¬ 
jury  to  another  as  the  penal  law  will  redress,  is  done  by  the  de¬ 
fendant  with  the  knowledge  that  it  will  produce  such  results,  then 
the  defendant  is  penally  responsible.  But  this,  to  follow  Bar’s 
argument,  is  not  universally  true.  The  miner,  the  manufac¬ 
turer,  and  the  merchant  may  regard  it  not  only  as  possible  but 

a  See  State  v.  Scates,  5  Jones  N.  C.  b  Bar,  die  Lelire  von  Causalzu- 
420;  and  see  Com.  v.  Campbell,  7  sammenliange.  Leipzig,  1871,  p.  11. 
Allen,  541.  See  post,  §  1011. 
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.  probable  that  their  staples  may  be  used  for  guilty  purposes,  but 
neither  miner,  manufacturer,  or  merchant,  becomes  thereby  pe¬ 
nally  responsible.  Even  a  high  probability  of  injury  does  not  in 
all  cases  confer  penal  responsibility.  A  sick  man,  for  instance,  is 
suffering  from  a  disease  which  will  cause  his  death  in  a  few  days, 
unless  he  submits  to  an  operation  which,  if  it  does  not  cure,  will 
cause  death  in  a  few  hours.  The  patient  is  incapable  of  express¬ 
ing  his  will  as  to  the  operation.  The  operation  is  undertaken  by 
a  surgeon,  skilfully,  but  unsuccessfully.  The  patient  dies,  not  of 
the  disease,  but  of  the  operation.  The  surgeon  foresaw  that  it 
was  highly  probable  that  the  operation  would  not  succeed.  But 
he  is  nevertheless  to  be  regarded  as  irresponsible  when  we  assume 
that  his  conduct  was  in  conformity  with  the  rules  of  science  and 
the  maxims  of  prudent  life.  If  bold  operations  are  never  to  be 
attempted,  then  the  advance  of  surgery  is  impossible  ;  and  it  is 
reasonable,  and  in  harmony  with  sound  rules  of  life,  that  a  few 
days  of  unconsciousness,  or  of  agonizing  pain,  should  be  risked 
for  even  a  faint  probability  of  recovery. 

Responsibility  of  organizers ,  $c,,  of  business  enterprises.  —  So 
also  there  are  dangerous,  yet  at  the  same  time  necessary  business 
enterprises,  of  which  it  may  be  predicated  that  loss  of  life,  and 
that  not  merely  of  persons  voluntarily  engaging  in  such  risks, 
will  be  a  consequent.  Are  those  who  organize  and  manage  such 
enterprises  (e.  g.  gas-works,  railroads)  responsible  for  such  casu¬ 
alties  ?  Certainly  not,  if  they  employ  capable  subalterns,  use 
suitable  material,  and  establish  adequate  rules  of  business,  c 

Mere  wish  to  damage  another  insufficient.  Responsibility  for  com¬ 
municating  fires.  —  Even  a  mere  wish  to  damage  another,  fol¬ 
lowed  by  damage  being  inflicted,  does  not  confer  responsibility, 
unless  there  be  a  causal  connection  between  the  wish  and  the 
damage.  A  man,  for  instance,  lights  a  fire  on  his  own  hearth, 
and  harbors,  at  the  same  time,  a  wish  that  a  sudden  eddy  of  wind 
may  lodge  a  spark  on  his  neighbor’s  roof ;  yet  if  the  spark  really 
is  thus  carried,  and  the  neighbor’s  house  catches  fire,  the  builder 
of  the  fire,  supposing  if  is  prudently  made  and  cared  for,  is  not 
responsible  for  the  damage,  d  Supposing,  however,  he  negli¬ 
gently  sets  fire  to  his  own  chimney,  in  such  a  way  as,  in  the  ordi¬ 
nary  sequence  of  events,  to  set  fire  to  his  neighbor’s,  then  the  case 
is  otherwise,  for  he  is  responsible  for  all  the  natural  consequences 
c  See  post,  §  1006,  1011.  d  See  post,  §  1664. 
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of  his  negligence.  Or  suppose  the  fire  be  made  in  a  field.  If  in 
a  sequestered  spot,  and  in  a  quiet  day,  then  there  is  no  inculpatory 
negligence  ;  otherwise,  on  a  windy  day,  when  buildings  are  so 
near  as  to  make  ignition  probable.  To  this  effect  is  the  Roman 
law.  e 

“  Si  quis  in  stipulam  suam  vel  spinam  comburendae  ejus  causa 
ignem  immiserit  et  ulterius  evagatus  et  progressus  ignis  alienam 
segetem  vel  vineam  laeserit,  requiramus,  num  imperitia  v-el  neg- 
ligentia  id  accidit ;  nam  si  die  ventoso  id  fecit ,  culpae  reus  est ; 
nam  et  qui  occasionem  praestat,  damnum  fecisse  videtur.”/ 


e  L.  30.  §  3.  D.  ad.  leg. ;  Aquil.  9,  2. 
f  See  post,  §  1660-4.  The  Anglo- 
American  cases  on  this  point  fail  in 
adequately  defining  what  negligence  is. 
Of  this  we  have  an  illustration  in  Hia;- 
gins  v.  Dewey,  107  Mass.  494,  decided 
by  the  supreme  court  of  Massachusetts 
in  1871.  In  this  case,  which  was  an 
action  for  tort,  the  evidence  was  that 
the  defendant,  for  the  purpose  of  de¬ 
stroying  brush  on  his  own  land,  set  fire 
to  the  brush  within  six  feet  of  the  plain¬ 
tiff’s  adjoining  land,  which  was  covered 
by  brush;  that  shortly  afterwards,  fire 
was  discovered  on  the  plaintiff’s  land, 
some  sixteen  rods  distant  ;  that  if  this 
fire  was  ignited  by  the  defendant’s 
fire,  it  was  done  by  means  of  cinders 
carried  by  the  wind  ;  that  the  ground 
was  very  dry,  and  there  was  at  the 
time  a  hiodi  wind  blowing  from  the 
spot  where  the  fire  was  started  by 
the  defendant  to  that  where  it  was 
discovered  on  the  plaintiff’s  land. 
There  was  a  verdict  for  the  plaintiff, 
and  on  writ  of  error,  Judge  Gray  dis¬ 
posed  of  the  case  as  follows  :  “  A  man 
who  neglio-entlv  sets  fire  to  his  own 
land,  and  keeps  it  negligently,  is  lia¬ 
ble  to  an  action  at  common  law  for 
any  injury  done  by  the  spreading  or 
communication  of  the  fire  directly 
from  his  own  land  to  the  property  of 
another,  whether  through  the  air  or 
along  the  ground,  and  whether  he  might 
or  not  have  reasonably  anticipated  the 


particular  manner  in  which  it  is  actu¬ 
ally  communicated.”  For  this  he  cites 
Tubervill  v.  Stamp,  1  Salk.  13;  Filli- 
ter  v.  Phippard,  11  Q.  B.  347  ;  Perley 
v.  East.  R.  R.  Co.  98  Mass.  414.  But 
what  is  “negligently?”  The  test 
of  anticipatedness  is  here  properly 
rejected,  it  being  rightly  held  that  it 
is  no  defence  to  a  suit  for  negligence 
that  the  defendant  did  not  foresee  the 
mischievous  consequences  of  his  act. 
What  then  constitutes  such  negligence 
as  confers  such  responsibility  ?  The 
answer  is,  conduct  on  the  part  of  one 
man,  which,  though  devoid  of  malice 
on  his  part,  brings,  in  the  ordinary 
course  of  events,  and  through  the  action 
of  natural  laws,  injury  to  another.  The 
following  passage  from  Bar  (Die  Lehre 
von  Causalzusammenhange,  1871,  p. 
120),  is  much  more  satisfactory:  “It 
is  the  practice  to  burn  stubble,  weeds, 
and  useless  brush ;  and  this  practice 
is  not  made  illegal  by  the  possibility 
that  by  such  fire  another  man’s  crop 
may  be  ignited.  But  such  possibility 
makes  it  the  duty  of  everv  one  who 
kindles  such  a  fire  to  watch  it  ade¬ 
quately,  and  he  becomes  responsible  for 
the  consequences  if  he  kindle  the  fire 
during  a  gale.  If,  however,  after  his 
having  taken  all  due  precautions,  a 
sudden  gust  of  wind  springs  up,  which 
carries  a  spark  into  a  neighboring  field, 
then  the  gust  is  the  proximate  cause, 
and  the  defendant  is  irresponsible.” 
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Interposition  of  independent ,  self-determining  wills.  —  Of  course, 
when  the  human  will  comes  in  as  a  factor,  the  degree  of  certainty 
with  which  the  future  can  be  calculated  is  less  definite  than  when 
we  look  forward  to  a  sequence  of  merely  physical  laws.  When  the 
party  originating  an  illegal  plan  employs  others  as  accomplices  or 
agents,  then  he  becomes  accountable  for  their  guilty  acts  so  far 
as  these  are  within  the  scope  of  their  emplojunent,  or  in  other 
words,  so  long  as  these  acts  are  within  the  probable  contempla¬ 
tion  of  the  employer.  But  it  is  otherwise  in  regard  to  the  acts 
of  independent  parties  performed  on  the  object  of  the  crime 
without  his  concert.  Thus,  to  appeal  to  an  example  already 
given,  is  it  with  regard  to  a  death  produced  by  a  physician  at¬ 
tending  a  wound  not  in  itself  dangerous.  So  it  is  also  when  the 
wounded  person  indulges  in  excesses  which  destroy  his  life,  or 
when  lie  refuses  to  call  in  a  physician,  or  to  submit  to  any  dress¬ 
ing  of  the  wound.  Or,  in  a  case  of  greater  complication,  the 
defendant  wounds  another  so  desperately  that  the  latter  can  only 
live  a  few  hours,  when  a  third  party  comes  in  and  kills  the 
wounded  man  by  a  blow  that  acts  instantaneously.  Who  is  the 
cause  of  the  death  ?  Certainly  the  last  assailant ;  for  the  par¬ 
ticular  death  which  occurred  was  produced,  not  by  the  defendant, 
or  within  the  range  of  his  action,  but  by  the  interposition  of  a 
foreign  independent  will,  g  And  so  a  rioter  cannot  be  held  re¬ 
sponsible  for  a  homicide  by  persons  engaged  in  suppressing  the 
riot,  h 

Applying  this  test,  we  may  be  able  to  determine  several  moot 
questions,  which  have  disturbed  not  only  Anglo-American  but 
German  courts.  Thus,  for  instance,  as  has  just  been  seen,  where 
the  deceased  or  his  physician,  wilfully  and  recklessly  adopts  a 
course  of  practice  which  makes  fatal  a  wound  originally  trifling, 
this  is  the  interposition  of  an  independent  foreign  will,  acting  as 
a  non-conductor  between  the  defendant  and  the  final  calamity, 
and  intercepting  his  responsibility. 

Death  caused  by  exposure  of  helpless  persons *  —  But  where 
the  defendant’s  autonomy  is  extinguished,  and  his  death  results 


To  this  effect  is  the  Roman  Law.  L. 
30,  §  3.  4.  D.  ad  leg.  Aquil.  9.  2. 
The  question  is,  is  the  damage  one  in 
the  regular  course  of  events  likely  to 
follow  from  the  defendant’s  act  ?  If 
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so,  he  is  responsible ;  if  not,  he  is  irre¬ 
sponsible.  See  post,  §  1011. 

(j  State  v.  Scates,  5  Jones  N.  C.  420. 
Post,  §  941. 

h  Com.  v.  Campbell,  7  Allen,  541. 
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from  natural  causes  of  which  his  helplessness  (such  helplessness 
being  caused  by  the  defendant)  is  the  condition,  the  law  is  other¬ 
wise.  Of  this  we  have  illustrations  in  cases  where  the  deceased  is 
left  in  a  helpless  state  in  the  cold,  and  dies  from  cold  or  starva¬ 
tion,  i  and  where  a  man  is  wounded  by  the  defendant  and  so 
exposed ,  and  where  a  mother  thus  exposes  an  infant  child  ;j  and 
as  in  a  case  hereafter  to  be  detailed,  where  a  fire  is  kindled  in 
sport  around  a  drunken  man,  into  which  he  subsequently  rolls 
and  is  so  burned  that  he  subsequently  died,  k 

Intervening  voluntary  misconduct  of  others.  —  The  following 
cases,  reported  by  Bar,  in  the  able  treatise  already  referred  to, 
are  of  more  difficult  solution.  The  defendant  left  a  loaded  gun 
in  a  place  where,  it  was  assumed,  damage  would  ensue  from  its 
negligent  or  ignorant  use.  A  stranger,  playing  with  the  gun, 
killed  inadvertently,  and  by  misadventure,  the  deceased.  By  the 
supreme  court  (Obertribunal)  of  Prussia  it  was  held  that  the 
defendant’s  negligence  made  him  criminally  responsible  for  the 
death  of  the  deceased  ;  and  the  reason  given  was  that  a  person 
dealing  negligent^  with  dangerous  mechanical  agencies  is  respon¬ 
sible  for  all  the  consequences  which  might  be  reasonably  contem¬ 
plated  as  the  result  of  such  negligence.  Now  if  this  is  limited  to 
merely  mechanical  or  natural  results,  the  statement  is  true.  If 
a  loaded  gun  is  placed  in  a  position  where  on  a  mere  touch  it  will 
be  likely  to  explode,  then  the  party  so  placing  it  is  liable  for  the 
consequences.  But  when  the  gun  is  loaded  in  the  usual  way, 
and  the  casualty  occurs  through  the  independent  voluntary  ac¬ 
tion  of  a  stranger  taking  the  gun  from  its  resting  place  and  neg¬ 
ligently  playing  with  it  in  a  different  position  and  aimed  in  a 
new  direction,  then  the  causal  connection  is  broken  by  this  inter¬ 
position  of  an  independent,  self-determining  will.  If  the  decision 
above  given  be  correct,  then  there  would  be  no  limit  to  the  re¬ 
sponsibility  which  a  single  act  of  negligence  would  bring.  A 
man,  for  instance,  who  owns  a  vicious  horse,  will  be  responsible 
if  he  does  not  exclude  the  possibility  of  trespassers  mounting  the 
horse  and  having  thereby  their  necks  broken.  A  host  who  places 
on  his  table  rich  but  indigestible  delicacies,  would  be  responsible 
for  an  apoplexy  incurred  by  one  of  his  guests  overeating  such 
delicacies.  The  manufacturer  of  such  delicacies  would  be  re- 

i  Nixon  v.  People,  2  Scammon,  267.  k  Post,  §  1011,  1013. 

j  Post,  §  942,  962,  1011. 
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sponsible  for  the  improvident  action  of  the  host.  No  adventurous 
enterprise,  no  matter  how  beneficial  to  society  ;  no  powerful  me¬ 
chanical  agent,  could  be  put  in  motion  without  its  attaching  to 
its  originators  all  the  calamities  which  the  rash  advance  of  such 
enterprise,  or  the  imprudent  use  of  such  power,  might  generate. 
Another  objection  to  this  extension  of  such  responsibilities  is, 
that  it  would  be  in  the  power  of  any  subsequent  intruder  to 
throw  back  criminal  responsibility  on  the  original  projector  or 
organizer,  by  simply  carelessly  meddling  with  his  machinery. 
Thus,  for  instance,  a  mischief-maker  by  taking  up  and  recklessly 
using  a  loaded  gun,  could  bring  down  a  criminal  prosecution  on 
him  who  left  the  gun  exposed  ;  and  so  a  trespasser,  maliciously 
tampering  with  machinery,  could  designedly  make  the  mill  owner 
responsible  if  it  be  shown  that  the  machinery  itself  was  not  so 
constructed  as  to  bar  all  such  casualties.  One  man’s  malice  or 
mischief  would  thus  create  another  man’s  guilt. 

But  to  the  rule  that  a  condition  ceases  to  be  a  cause  when 
there  is  interposed  an  independent  self-determining  will,  there 
are  several  qualifications. 

Accomplices.  —  If  the  second  agent  thus  interposed  be  an  ac¬ 
complice  of  the  first,  the  first,  as  has  been  already  shown,  is  re¬ 
sponsible  for  the  acts  of  the  second. 

Infants  and  persons  ignorantly  obeying  an  employer.  —  These 
may  be  likened  to  messengers  carrying  sealed  orders,  or  to  ex¬ 
pressmen  carrying  packages.  A  man,  for  instance,  who  sends 
an  explosive  machine  by  express,  is  as  much  responsible  as  he 
who  sends  a  shell  through  a  mortar.  This,  indeed,  results  from 
the  very  nature  of  our  proposition,  which  treats  an  intermediate 
agency  as  diverting  responsibility  only  when  such  intermediate 
agency  is  self-determining. 

When  the  intermediate  agent  is  affected  by  fear.  —  It  is  under 
this  head  that  the  most  difficult  questions  arise.  A  horse,  for  in¬ 
stance,  drawing  a  wagon  in  which  A.  is  sitting,  is  designedly  or 
negligently  frightened  by  B.,  and  A.  jumps  out,  in  his  alarm,  and 
breaks  his  neck.  Under  these  circumstances,  B.  is  responsible 
for  A.’s  death.  I 

An  interesting  case  of  this  character  is  reported  by  Bar  as  hav¬ 
ing  been  decided  in  Saxony.  S.,  the  defendant,  was  employed  as 
a  watchman  to  an  engine  in  a  coal  mine,  his  office  being  to  super- 

l  See  post,  §  1 008.  % 
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vise  the  machine  by  which  laborers  and  others  were  transported 
up  and  down  a  vertical  shaft.  His  duties  were  prescribed  by  ex¬ 
press  rules  which  required  him  to  remain  at  his  post  until  the 
transport  box  reached  the  level  of  the  mouth  of  the  shaft,  so  that 
those  transported  in  it  could  safely  step  out  on  the  earth.  In¬ 
stead  of  doing  this,  he  left  his  station,  so  that  the  transport  box 
shot  upwards  some  feet  above  the  mouth  of  the  shaft.  Two  men 
were  in  the  box.  One  of  them,  by  catching  the  fence  of  the 
platform  at  the  mouth  of  the  shaft,  succeeded  in  making  good  his 
escape.  The  other,  K.,  attempted  this,  but  instead  of  landing  on 
the  earth,  slipped,  and  fell  into  the  shaft,  at  whose  bottom  he  was 
dashed  to  pieces.  The  court  below  held  that  S.  was  not  responsi¬ 
ble  for  K.’s  death,  because  K.’s  death  was  caused  by  his  own  act, 
breaking  the  causal  connection  between  S.’s  negligence  and  K.’s 
death.  This  ruling,  however,  was  reversed  by  the  supreme  court 
at  Dresden,  the  ground  being  that  K.  could  not  be  regarded  as  a 
free,  self-determining  agent ;  and  that  his  attempted  escape,  with 
the  calamity  that  ensued,  was  imputable  to  S.’s  negligence. 
A  similar  result,  in  an  analogous  case,  has  been  reached  in  Eng¬ 
land.  m 

So,  also,  if  a  person  when  pursued  illegally,  under  reasona¬ 
ble  apprehensions  of  danger,  casts  himself  into  a  river,  and  is 
drowned,  his  pursuer  is  chargeable  with  his  homicide,  n  But 
if  the  pursuit  be  legal,  then  the  pursuer  is  not  responsible  for 
the  deceased’s  death,  o 


m  R.  v.  Williamson,  1  Cox  C.  C.  97. 
Post,  §  1008. 

n  Post,  §  961-2;  R.  v.  Pitts,  1  Car. 
&  Marsh.  284.  A  similar  decision  was 
given  in  June,  1860,  by  the  supreme 
court  of  Prussia.  Bar,  ut  supra ,  p.  61. 
o  Post,  §  1030. 

Mr.  Mill’s  exposition  of  causation  is 
as  follows:  “For  every  event  there 
exists  some  combination  of  objects  or 
events,  —  some  given  concurrence  of 
circumstances,  positive  and  negative, 
the  occurrence  of  which  will  always 
be  followed  by  that  phenomenon.  AVe 
may  not  have  found  out  what  this  con¬ 
currence  of  circumstances  may  be ;  but 
we  never  doubt  that  there  is  such  a 
One,  and  that  it  never  occurs  without 


having  the  phenomenon  in  question  as 
its  effect  or  consequence  .... 

“It  is  seldom,  if  ever,  between  a 
consequent  and  one  single  antecedent 
that  this  invariable  sequence  subsists. 
It  is  usually  between  a  consequent 
and  the  sum  of  several  antecedents; 
the  concurrence  of  all  of  them  beino- 

O 

requisite  to  produce,  that  is,  to  be 
certain  of  being  followed  by  the  con¬ 
sequent.  In  such  cases  it  is  very  com¬ 
mon  to  single  out  one  only  of  the 
antecedents  under  the  denomination 
of  cause,  calling  the  others  merely  con¬ 
ditions.  Thus,  if  a  man  eats  of  a  par¬ 
ticular  dish  and  dies  in  consequence, 
that  is,  would  not  have  died  if  lie  had 
not  eaten  of  it,  people  would  be  apt 
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to  say  that  eating  of  that  dish  was  the 
cause  of  his  death.  There  needs  not, 
however,  be  any  invariable  connection 
between  the  eating  of  the  dish  and 
death  ;  but  there  certainly  is,  among 
the  circumstances  which  took  place, 
some  combination  or  other  upon  which 
death  is  invariably  consequent  ;  as, 
for  instance,  the  act  of  eating  of  the 
dish,  combined  with  a  particular  bod¬ 
ily  constitution,  a  particular  state  of 
present  health,  and  perhaps  even  a 
certain  state  of  the  atmosphere  ;  the 
whole  of  which  circumstances,  per¬ 
haps,  constituted  in  this  particular 
case  the  conditions  of  the  phenome¬ 
non,  or  in  other  words  the  set  of  ante¬ 
cedents  which  determined  it,  and  but 
for  which  it  would  not  have  happened. 
The  real  cause  is  the  whole  of  these 
antecedents,  and  we  have,  philosoph¬ 
ically  speaking,  no  right  to  give  the 
name  of  cause  to  one  of  them,  exclu¬ 
sively  of  the  others.”  Mill’s  Logic 
(2d  ed.),  i.  398.  (London.) 

Mr.  Mill’s  error  in  this,  as  in  so 
many  other  of  his  inductions,  is  in 
viewing;  mechanical  and  moral  agencies 
as  precisely  alike,  and  as  equally  neces¬ 
sary.  The  jurist  says  :  “We  must 
treat  the  human  will,  when  it  inter¬ 
rupts  the  ordinary  course  of  nature, 
and  originates  a  new  sequence,  as  the 
cause  of  such  new  sequence.”  On 
the  other  hand  the  positivist  says : 
“  The  human  will  is  as  much  necessi¬ 
tated  in  what  it  does  as  is  the  apple 
which  falls  to  the  ground  when  com¬ 
pelled  to  do  so  by  the  law  of  gravita¬ 
tion.”  But  the  jurist  replies  :  “  We 
do  not  recognize  your  positive  and 
necessary  laws  as  binding  the  human 
will.  The  little  we  know  of  them  leads 
us  to  view  them  without  any  particu¬ 
lar  respect.  We  know  that  sometimes 
we  have  to  call  men  who  are  experts 
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in  these  questions  into  court,  and  as 
sure  as  one  expert  testifies  in  matters 
psychological,  that  a  particular  law 
exists,  another  expert  comes  in  to  tes¬ 
tify  to  just  the  opposite.  But  passing 
this,  we  beg  to  say  that  our  office  is  to 
educate  society  by  enforcing  obedience 
to  law  ;  and  that  if  we  start  with  the 
axiom  that  men  are  free  agents,  and 
hence  responsible  for  their  acts,  we 
assign  to  man  a  far  higher  dignity, 
and  invite  him  to  a  far  nobler  future, 
and  stimulate  him  to  far  more  gener- 
ous  efforts,  than  do  they  who  insist 
that  he  is  no  more  a  cause  of  what  he 
^initiates  than  are  the  waves  that  beat 
on  the  shore,  or  the  leaves  that  drop 
from  the  tree.  But  be  this  as  it  may, 
all  human  society  will  dissolve  if  we 
do  not  recognize  the  human  will,  when 
it  moves  freely,  as  the  juridical  cause 
of  the  acts  which  result  from  its  inter¬ 
vention  :  and  if  we  do  not  single  it  out 
from  among  all  the  conditions  of  a 
phenomenon,  as  that  which  the  law  of 
the  land  treats  as  exclusively  respon¬ 
sible  for  the  same.” 

A  striking  exposition  of  the  fallacy 
of  Mr.  Mill’s  theory  of  causation  will 
be  found  in  Bar’s  very  able  treatise,  al¬ 
ready  frequently  noticed,  “  Die  Lehre 
vom  Causalzusammenhange,”  1871,  p. 
8.  Trendelenburg  (Logische  Unter- 
suchungen,  3d  ed.  ii.  p.  184)  refutes, 
though  from  a  distinct  stand-point,  the 
same  error,  —  an  error  which  not  only 
leads  to  a  paralyzing  disbelief  of  all 
spontaneity  of  action,  human  or  di¬ 
vine,  but  makes  all  antecedent  condi¬ 
tions,  no  matter  how  remote,  the  cause 
of  every  phenomenon,  so  that  ulti¬ 
mately  everything  becomes  the  cause 
of  everything  else.  The  student  will 
find,  also,  some  excellent  observations 
on  this  topic  in  Mr.  Rowland  G.  Haz¬ 
ard’s  thoughtful  letters  on  “  Causation 
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IX.  ESTOPPEL. 


(a.)  By  record,  §  751  o. 

( b .)  By  consent  of  party  injured.  §  751  b. 
(1.)  Injuries  strictly  private,  §  751  c. 
(2.)  Unalienable  rights,  §  751  d. 


(3.)  Persons  capable  of  consenting,  § 
751  f. 

(c.)  By  laches,  §  751  h. 

(d.)  By  connivance  or  trap,  §  751  i. 


(u.)  Estoppel  by  Record. 

§  751  a.  Estoppel  may  exist  where  a  party,  in  a  criminal 
suit,  is  estopped  or  precluded  from  contesting  a  conclusion  estab¬ 
lished  in  a  former  trial  to  which  he  was  a  party.  Thus,  after  a 
plea  in  abatement  found  in  his  favor,  he  is  estopped  from  deny¬ 
ing  the  truthfulness  of  the  name  set  up  by  him  in  such  plea  ; 
and  so  after  a  plea  in  bar  he  is  estopped  from  taking  exception 
to  matters  exclusively  subject  to  abatement.  So,  after  waiving 
certain  rights  given  him  by  law,  he  is,  at  later  stages  of  the 
case  often  estopped  from  claiming  such  rights,  q  So,  also,  on  the 
trial  of  an  indictment  for  manslaughter,  the  record  of  a  convic¬ 
tion  of  the  defendant  for  the  assault  which  caused  death  (the 
deceased  having  died  after  such  conviction),  is  conclusive  evi¬ 
dence  that  the  assault  was  unjustifiable,  r  In  this  case  IV ells, 
J.,  said :  “  The  former  conviction  for  assault  and  battery  is  not 
pleaded  as  a  bar  to  this  indictment.  As  the  death  occurred  after 
the  conviction,  the  offence  now  prosecuted  was  not  then  com¬ 
plete ;  and  was  not  capable  of  judicial  determination.  The  two 
offences  are  not  identical  in  law.  s  The  identitv,  in  fact,  of  the 
assault  which  caused  the  death  with  that  which  was  the  subject 
of  the  former  conviction,  is  conceded.  The  record  was  therefore 
competent  to  prove  the  fact  of  such  conviction,  t  The  only  ques¬ 
tion  is,  as  to  the  effect  of  that  judgment,  as  evidence,  upon  the 
issues  of  fact  raised  in  the  trial  of  this  case  for  manslaughter. 
The  court  below  ruled  that  it  established  conclusivelv  that  the 
assault  was  unjustifiable,  and  therefore  disproved  the  position  of 
the  defendant  in  this  case,  that  the  knife  was  used  in  self-defence. 
Upon  general  principles,  the  parties  being  the  same,  the  former 
judgment  must  be  held  to  have  established  all  the  facts  which 

and  Freedom  in  Willing.”  Boston,  s  Com.  v.  Roby,  12  Pick.  4  96 ;  Com. 
1S69.  v.  Cutler,  9  Allen.  486  ;  see  also  R.  v. 

p  See  ante,  §  536-7.  Salvi,  10  Cox  C.  C.  481  n. 

q  Post,  §  2992.  t  Com.  v.  McPike,  3  Cush.  181. 

r  Com.  v.  Evans,  101  Mass.  25 
(1869). 
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were  involved  in  the  issue  then  tried,  and  essential  to  the  judg¬ 
ment  rendered  upon  it.  The  conviction  for  assault  and  battery 
therefore  necessarily  excludes  all  justification  which  could  have 
been  set  up  under  the  general  issue  of  not  guilty.  The  facts  of 
the  assault  remain  the  same ;  and  whatever  would  sustain  the 
ground  of  self-defence,  now  relied  upon,  would  have  been  a  com¬ 
plete  defence  to  the  former  prosecution.  The  verdict  and  judg¬ 
ment  in  that  case  were  therefore  rightly  held  to  be  a  conclusive 
answer  to  the  attempt  at  justification  made  in  this  case.”  u 

So,  once  more,  a  defendant,  after  having  had  an  indictment 
quashed  on  his  motion,  on  account  of  its  defectiveness,  is  estopped 
from  afterwards  maintaining  that  it  was  not  so  defective ;  v  after 
moving  for  a  new  trial  on  ground  of  erroneous  ruling  by  the 
judge,  is  estopped  from  asserting  that  he  was  in  jeopardy  in  the 
first  trial ;  w  after  having  acquiesced  in  the  reception  of  evidence 
without  taking  exception,  is  estopped  from  afterwards  disputing 
the  admissibility  of  such  evidence ;  x  after  waiving  a  preliminary 
examination,  is  estopped  from  setting  up  as  a  blot  the  want  of 
such  examination ; y  and,  in  certain  jurisdictions,  after  consenting 
to  certain  indulgences  to  the  jury  during  trial,  is  estopped  from 
afterwards  objecting  to  such  indulgences,  z  On  the  same  reason¬ 
ing,  after  a  conviction  of  a  defendant  of  a  minor  offence  inclosed 
in  a  major,  on  a  trial  in  which  the  defendant  could  have  been 
convicted  of  the  major,  the  defendant  is  virtually  acquitted  of  the 
major,  and  the  prosecution  is  estopped  by  the  record  from  subse¬ 
quently  trying  the  defendant  for  the  major,  a  The  defendant, 
however,  must  have  been  competent  to  act  in  the  way  which  the 
alleged  estoppel  assumes.  If  he  be  not,  the  estoppel  does  not 
operate.  Thus  on  an  indictment  against  an  infant  for  obtaining 
goods  by  falsely  pretending  he  was  of  full  age,  a  plea  of  infancy 
in  an  action  brought  against  him  is  not  admissible,  he,  being  an 
infant,  not  being  capable  of  binding  himself  by  such  plea,  b 


(5.)  Constructive  Estoppel  by  Consent  of  the  Party  injured. 

§  751  b.  That  such  an  estoppel  may  be  worked  in  injuries 


u  Com.  v.  Austin,  97  Mass.  595. 
v  Joy  v.  State,  14  Ind.  139. 
w  Sutcliffe  v.  State,  18  Ohio  469; 
People  v.  dwell,  28  Cal.  456.  See 
post,  §  3248.  « 
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x  Post,  §  3257. 
y  Post,  §  3175. 
z  Post,  §  3175. 
a  Ante,  §  550,  563  a. 
b  P.  v.  Stone,  1  F.  &  F.  311. 
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purely  private,  there  can  be  no  doubt.  Volenti  not  fit  injuria , 
is  a  maxim  known  both  to  the  Roman  and  the  English  law,  and 
in  all  prosecutions  in  which  the  injury  is  one  purely  private,  and 
is  inflicted  on  the  alienable  as  distinguished  from  the  unaliena¬ 
ble  rights  of  the  party  injured,  the  maxim  is  recognized  by  all 
modern  jurisprudences  as  good.  Of  this  we  will  have  frequent 
illustrations  in  the  following  pages.  Thus  consent  by  an  owner 
to  the  taking  of  goods  is  a  defence  to  a  prosecution  for  larceny ;  y 
consent  to  entrance  in  a  house  is  a  defence  to  a  prosecution  for 
burglary ;  z  consent  to  an  assault,  not  connected  with  #a  breach 
of  public  order,  is  a  defence  to  a  prosecution  for  assault.. a  But 
it  is  to  be  remembered  that  this  proposition  is  by  its  very  terms 
limited  to  injuries  strictly  private,  and  to  those  which  concern 
the  merely  alienable  rights  of  the  party  injured. 

§  751  c.  (1.)  As  to  injuries  not  strictly  private.  —  Any  injury 
committed  in  such  a  way  as  to  be  a  breach  of  the  public  peace 
can  be  prosecuted  in  defiance  of  the  consent  of  the  party  immedi¬ 
ately  injured.  Prize  fighters,  for  instance,  may  agree  to  beat 
each  other,  and  if  this  is  done  in  private,  and  death  does  not 
ensue,  no  prosecution  lies ;  but  it  is  otherwise  when  the  fighting 
is  public,  so  as  to  provoke  to  a  breach  of  the  peace,  and  to  work 
public  demoralization.  Consent  cannot  cure  duels,  or  incest,  or 
seduction,  or  adultery,  or  the  maiming  of  another  so  as  to  render 
him  unfit  for  public  service,  or  such  operations  on  women  as  pre¬ 
vent  them  from  having  children,  or  (when  this  is  by  statute 
indictable),  profligate  dealings  with  minors.  The  reason  is  that 
parties  cannot  by  consent  cancel  a  public  law  necessary  to  the 
safety  and  morality  of  the  state.  Jus  publicum  privatorum  volun- 
tate  mutari  nequit.  b 

§  751  d.  (2.)  As  to  rights  which  are  unalienable.  —  The  dis¬ 
tinction  between  alienable  and  unalienable  rights  is  asserted  in 
the  Declaration  of  Independence,  and  in  the  Bill  of  Rights  of 
most  of  the  United  States.  Unalienable  rights  as  thus  generally 
defined  are  life,  liberty,  and  the  pursuit  of  happiness.  The  dis¬ 
tinction,  however,  is  not  modern ;  it  lies  at  the  basis  of  the  penal 
sections  of  the  canon  law,  and  from  that  law  is  more  or  less  fully 
absorbed  into  the  common  law  of  continental  Europe. 

y  Post,  §  1779,  1802  a.  b  See  Berner’s  Lelirbucli  des  Straf- 

z  Post,  §  1540.  reclit’s  (1871),  132. 

a  Post,  §  1156  b,  1262. 
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Life  is  the  first  of  these  unalienable  prerogatives.  Thus,  a 
man  who  kills  another  with  the  latter’s  consent  is  guilty  of  homi¬ 
cide.  Although  some  of  the  jurists  of  the  stoical  school  here  ar¬ 
gued  in  the  negative,  the  affirmative  was  determined  under  the 
Justinian  Code ;  and  by  the  English  common  law  the  criminality 
of  such  an  act  is  regarded  as  such,  that  the  consent  of  the  party 
slain  does  not  even  lower  the  degree.  And  this  rule  exists  not 
only  in  cases  where  there  is  malice,  but  where  no  malice  exists,  as 
in  agreements  for  concurrent  suicides,  c  Yet  we  may  readily  con¬ 
ceive  of  fcases  where  the  degree  of  guilt  would  be  greatly  reduced. 
A  physician,  at  the  request  of  a  dying  man  suffering  intolerable 
agonies,  may  from  humane  motives  precipitate  death ;  or  a  sol¬ 
dier  on  the  battle-field,  under  the  same  motives,  and  after  urgent 
appeals,  may  with  intense  agony  on  his  own  part,  yet  from  the 
same  humane  motives,  take  the  same  course  as  to  a  dying  com¬ 
rade.  Yet  even  here  the  maxim  volenti  non  fit  injuria  cannot  be 
applied.  There  can  be  nothing  to  bar  a  verdict  of  guilty.  That 
verdict,  however,  would  be  for  the  lowest  form  of  voluntary 
manslaughter,  and  could  properly  be  followed  by  executive 
pardon. 

We  may  therefore  justly  argue  that  if  life  be  an  unalienable 
prerogative,  then  taking  it  by  self  is  a  public  wrong,  and  those 
who  are  accessaries  to  this  public  wrong  cannot  plead  in  defence 
the  suicide’s  consent,  d 

§  751  e.  Deprivation  of  liberty ,  no  matter  on  what  pretext, 
rests  on  the  same  principles.  No  man  has  a  right  to  take  away 
another’s  liberty,  even  though  with  consent,  except  by  process  of 
law.  And  the  reason  is  that  liberty  in  an  unalienable  preroga¬ 
tive  of  which  no  man  can  divest  himself,  and  of  which  any 
divestiture  is  null,  e  Undoubtedly  this  in  one  relation  conflicts 


c  See  post,  §  963. 
d  See  post,  §  963-4. 
e  Of  this  we  have  a  remarkable 
illustration  in  a  Pennsylvania  case,  in 
1826,  in  which  it  was  held  that  an 
agreement  not  to  bring  a  writ  of  error 
in  a  criminal  case,  especially  one  of 
high  degree,  does  not  estop  the  de¬ 
fendant  from  bringing  such  writ.  The 
question  arose  after  a  conviction  of 
burglary,  where  it  was  alleged  that 
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the  defendant  had  agreed  in  writing 
not  to  bring  a  writ  of  error,  and  where 
a  motion  to  quash  the  writ  was  on 
this  ground  made.  But  Tilghman, 
C.  J.,  in  refusing  the  motion,  said  : 
“  What  consideration  can  a  man  have 
received,  adequate  to  imprisonment 
at  hard  labor  for  life  ?  It  is  going  but 
one  step  further  to  make  an  agree¬ 
ment  to  be  hanged.  I  presume  no 
one  would  be  hardy  enough  to  ask  the 
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with  the  attitude  once  assumed  by  Anglo-American  courts, 
when  maintaining  that  the  slave  trade  was  not  piracy  by  the 
law  of  nations.  But  the  abolition  of  slavery  in  the  United 
States,  and  the  civil  rights  amendments  and  enactments  that 
followed,  relieve  the  courts  in  this  country  from  the  pressure  of 
the  precedents  referred  to,  and  restore  the  old  doctrine  of  unalien¬ 
ability  of  liberty.  It  is  true  that  cases  of  this  class  are  not  very 
likely  to  arise.  But  should  it  appear  that  incarcerations  are 
effected,  even  by  consent,  by  ecclesiastical  or  medical  authority, 
of  persons  whose  liberty  is  thus  wrongfully  destroyed,  the  fact 
of  consent  could  not,  if  the  doctrine  here  advanced  be  correct,  be 
used  as  a  defence,  when  such  party  seeks  release.  And  a  fortiori 
would  it  be  no  defence  to  an  indictment  for  kidnapping  Africans, 
that  the  Africans  consented  to  be  kidnapped./ 

§  751/.  (3.)  Persons  capable  of  consenting .  —  It  need  scarcely 
be  added  that  even  in  those  cases  of  purely  private  wrongs  to 
which  the  maxim  volenti  non  fit  injuria  applies,  the  party  injured 
must  be  capable  of  giving  consent.  Thus  consent  by  insane  per¬ 
sons,  and  young  children,  is  no  bar.  In  cases  of  rape  this  has 
been  frequently  adjudicated;^  and  the  same  reasoning  would 
hold  good  in  cases  of  larceny  and  assault.  Thus  consent  would 
be  no  defence  to  an  indictment  for  larceny  from  or  assault  upon 
an  insane  person,  or  a  person  in  a  state  of  unconsciousness  of  the 
meaning  of  the  guilty  act.  And  so  also  acquiescence  extorted  by 
fear  or  fraud  is  no  defence.  Ji 


(c.)  Estoppel  by  Laches. 

§  751  h.  So  there  may  be  a  constructive  estoppel  of  a  pros¬ 
ecution  of  forgery  by  proof  of  laches  on  the  prosecutor’s  part  in 
permitting  the  defendant  to  sign  for  him  his  name ;  l  and  so  in 


court  to  enforce  such  an  agreement, 
yet  the  principle  is,  in  both  casfes,  the 
same.”  Smith  v.  Com.  14  S.  &  R.  70. 

/  See  State  v.  Weaver,  Busbee,  9, 
contra;  a  decision  which  cannot  now 
be  sustained. 

g  See  post,  §  1156  &  /  R.  v.  Reid, 
2C.&K.  957;  1  Den.  C.  C.  377;  Hays 
v.  People,  1  Hill  N.  Y.  351.  In  Com. 
v.  Burke,  105  Mass.  376,  the  court 


held  that  “  without  her  consent,” 
and  “  against  her  will,”  were  con¬ 
vertible  terms ;  and  hence  that  carnal 
knowledge  of  a  woman  unconscious 
with  drink  was  rape. 

h  Post,  §  1142,  1697,  1702. 

I  R.  v.  Forbes,  7  C.  &  P.  224  ;  R.  v. 
Parish,  8  C.  &  P.  94  ;  R.  v.  Beard,  8 
C.  &  P.  148. 
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larceny,  by  proof  that  the  prosecutor  intrusted  the  property 
stolen  to  the  bailee,  m 


(c?.)  Estoppel  by  Connivance  or  Trap. 


§  751  i.  A  trap  laid  by  which  the  defendant,  previously  in¬ 
tending  the  offence,  is  tempted  to  its  inopportune  commission, 
is  no  defence,  n 

The  first  point  of  distinction  is  this :  did  or  did  not  the  pros¬ 
ecutor,  in  setting  the  trap,  waive  his  legal  rights  ?  If  he  did, 
the  prosecution  falls.  Thus  if  he  surrendered  his  property  in  the 
goods  which  were  taken  from  him,  he  cannot  maintain  larceny  ; 
if  he  left  his  house  door  open,  he  cannot  maintain  burglary ;  if  he 
implicitly  permitted  the  defendant  to  write  his  name,  he  cannot 
maintain  forgery ;  if  he  consented  to  be  robbed  in  order  to  pros¬ 
ecute  the  robber,  he  cannot  maintain  robbery ;  o  but  if  on  the 
other  hand  he  simply  left  marked  property  in  such  a  position 
that  if  stolen  it  could  be  identified ;  or  if,  while  keeping  his  door 
fastened,  he  put  out  the  lights,  and  collected  a  party  of  armed 
friends  to  seize  the  expected  burglar  ;  or  if  he  sent  a  detective, 
under  disguise  of  an  accomplice,  to  obtain  counterfeit  money 
from  the  counterfeiter  ;  here  the  existence  of  these  traps  form  no 
defence. 

Secondly,  did  the  prosecutor  inveigle  the  defendant  to  the 
commission  of  the  offence  ?  This,  in  cases  in  which,  as  in  rape 
and  larceny,  the  act,  to  be  indictable,  must  be  against  the  prose-’ 
cutor’s  will,  brings  up  the  question  heretofore  discussed,  whether 
the  prosecutor,  by  such  inveigling,  consented  to  the  act.  If  so, 
these  particular  forms  of  prosecutions  cannot  be  maintained. 
But  when  the  offence  is  against  the  public ,  and  is  independent 
of  the  question  of  the  prosecutor’s  consent,  as  in  riot,  treason, 
nuisance,  &c.,  then  although  the  inveigler  may  make  himself 
criminally  responsible  (in  felonies  as  accessary  before  the  fact,  in 
misdemeanors  as  principal),  yet  this  does  not  relieve  the  person 
inveigled  from,  penal  responsibility.  The  question  of  inveigle- 


m  R.  v.  Wilkinson,  R.  &  R.  C.  C.  470.  vant  suspected  of  stealing,  and  then 
n  As  to  uttering  counterfeit  money,  fixing  the  stealing  on  him  by  identi- 
see  R.  v.  Holden,  R.  &  R.  154;  2  fying  the  marked  money  in  his  posses- 
Taunt.  334;  as  to  opening  door  by  sion,  see  post,  §  1859,  1936;  and  see 
servant  in  order  to  entrap  a  burglar,  also  R.  v.  Ady,  7  C.  &  P.  140. 
see  post,  §  1540,  1545.  As  to  putting  o  R.  v.  Fuller,  R.  &  R.  408.  Post, 
marked  money  in  the  way  of  a  ser-  §  1700,  1702. 
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ment  goes  not  to  the  fact  of  guilt,  but  to  the  degree  of  punish¬ 
ment. 

§  T51  j.  Burden  on  defence.  —  As  a  rule,  the  burden  of 
setting  up  an  estoppel  by  consent,  as  a  defence,  is  on  the  de¬ 
fendant.  p 

p  State  v.  Whittier,  21  Me.  341;  Welsh  v.  State,  11  Texas,  368. 
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